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PREFATORY NOTE 


The purpose of this official publication is to make available to the 
public, in an orderly and accessible form, decisions and orders issued 
by the Secretary of Agriculture, or those officers authorized by law to 
act in his stead, under laws administered by the Department of Agricul- 
ture. 


The decisions published herein result from formal adjudicatory ad- 
ministrative proceedings instituted by the Department, under desig- 
nated statutes and regulations, after notice and hearing or opportunity 
for a hearing. This publication does not include rules and regulations 
which are required to be published in the Federal Register. 


Consent decisions entered subsequent to December 31, 1986 are not 
published herein. These Consent decisions are on file and may be 
inspected upon request to the Hearing Clerk, Office of Administrative 
Law Judges. However, a list of these decisions is published herein. (53 
F.R. 6999, March 4, 1988) 


The principal statutes concerned are the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S.C. 601 et seq.), Animal Quarantine and Re- 
lated Laws (21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 


2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse 
Protection Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards 
Act, 1921, (7 U.S.C. 181 et seqg.), the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quarantine Act 
(7 U.S.C. 151 et seq.), the Poultry Products Inspection Act (21 U.S.C. 
451 et seq.), and the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 
151-158). 


The decisions published herein are arranged alphabetically by statute 
and alphabetically within the statute section by respondent, if it is a 
disciplinary case, or complainant, if it is a reparation case. They may 
be cited by giving the volume number and page number, for illustration 
1 A.D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example D-578; S. 1150. Such cita- 
tion of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 


This publication also contains current court decisions of interest in- 
volving the regulatory laws administered by the Department. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: ROY CARTER AND RUSSELL M. TRACY, D.V.M. A.Q. Docket 
No. 271. Decision filed March 3, 1987. 


Interstate movement of livestock, without proper documents or testing 
for brucellosis—Civil penalty. 


The Judicial Officer affirmed Judge McGrail’s order assessing a civil penalty of 
$2,500 against respondent for transporting seven bulls interstate that were not ac- 
companied by the proper documents or (as to one bull) not subjected to two official 
tests for brucellosis prior to movement. Respondent's failure to file a timely answer 
constitutes an admission of the allegations in the complaint and a waiver of hearing. 
Respondent’s untimely answer would have been to no avail even if timely filed be- 
cause the answer admits the violations, but contends that they were not willfully or 
knowingly committed. Willfulness and knowledge of unlawfulness are not elements 
of the violations. Appropriate service was made when respondent's mother signed 
the service receipt card, even if she did not forward the complaint to respondent. 
Due process requires only that the method of service is reasonably calculated to give 
notice, irrespective of whether actual notice of the complaint is received. Respon- 
dent’s financial situation has no bearing on the civil penalty to be assessed. Fur- 
ther, an unsubstantiated, alleged inability to pay a civil penalty is not relevant. The 
civil penalty imposed here is modest considering the importance of the Brucellosis 
Eradication Program. 


Jaru Ruley, for complainant. 
Cindy Garner, Crockett, Texas, for respondent. 
Initial decision by Edward H. McGrail, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER AS TO ROY CARTER 


This is an administrative proceeding for the assessment of a civil pen- 
alty under the Act of February 2, 1903, as amended (21 U.S.C. §§ 
111, 120, and 122), for violations of the Act and the regulations prom- 
ulgated thereunder (9 C.F.R. §§ 71.18 and 78.1 et seq.), governing the 
interstate movement of cattle without required documents. An initial 
Default Decision and Order was filed August 18, 1986, by Administra- 
tive Law Judge Edward H. McGrail (ALJ) assessing a civil penalty of 
$2,500. 

On November 10, 1986, respondent ' appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35). 2 The case was referred to the Judicial Officer for decision on 
February 4, 1987. 

Based upon a careful consideration of the record, the initial Default 
Decision and Order is adopted as the final Decision and Order in this 
case (with minor trivial changes), except that the effective date of the 
order is changed in view of respondent’s appeal. Additional conclu- 
sions by the Judicial Officer follow the ALJ’s conclusions. 


' By order of July 16, 1986, the ALJ entered a Consent Decision as to respondent 
Russell M. Tracy, D.V.M., terminating the proceeding for that respondent. 
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ROY CARTER AND RUSSELL M. TRACY, D.V.M. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil pen- 
alty for a violation of the regulations governing the interstate movement 
of cattle because of brucellosis (9 C.F.R. §§ 71.18 and 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the Rules 
of Practice in 9 C.F.R. §§ 70.1 et seq. and 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted by a complaint filed on May 30, 1986, 
by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint al- 
leged that on or about December 4 and 7, 1984, the respondents trans- 
ported a total of seven (7) bulls interstate in violation of sections 71.18 
and 78.9(d) (3) of the regulations (9 C.F.R. §§ 71.18 and 78.9(d)(3)). 
The respondent Roy Carter failed to file an answer. This failure to file 
an answer is deemed an admission of the allegations in the complaint 
and a waiver of hearing. (See 7 C.F.R. §§ 1.136(c) and 1.139). On 
this basis, complainant filed a “Motion for Adoption of Proposed Deci- 
sion and Order As To Roy Carter” on July 26, 1986. 

On August 12, 1986, in response to complainant’s motion, respon- 
dent Roy Carter filed “Objections to Adoption of Proposed Decision 
and Order” pursuant to section 1.139 of the Rules of Practice. (7 
C.F.R. § 1.139). After careful consideration of these objections, it is 
found that they are not sufficiently meritorious to warrant denial of 
complainant’s motion. 

Accordingly, the material facts as to Roy Carter alleged in the com- 
plaint are adopted and set forth herein as the findings of fact, and this 
decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (See 7 C.F.R. § 1.139). 

Findings of Fact 


1. Respondent, Roy Carter, is an individual whose mailing address is 
Rt. 3, Box 574, Crockett, Texas 75835. 

2. On or about December 4, 1984, the respondent moved interstate 
six bulls, over two years of age, from Crockett, Texas, to Oklahoma 
City, Oklahoma, in violation of section 71.18 of the regulations (9 
C.F.R. § 71.18) in that the bulls were not accompanied interstate by an 
owner’s or shipper’s statement, or other acceptable document, contain- 


2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department's regulatory programs since 1949 (including 3 years’ trial litiga- 
tion; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards 
Act regulatory program). 





ing, among other things, approved identification of the six bulls, as 
required. 

3. On or about December 4, 1984, the respondent moved interstate 
six bulls, over two years of age, from Crockett, Texas, to Oklahoma 
City, Oklahoma, in violation of section 78.9(d) (3) of the regulations (9 
C.F.R. § 78.9(d)(3)) in that the six bulls were not accompanied inter- 
State by a certificate containing prescribed information. 

4. On or about December 4, 1984, the respondent moved interstate 
a bull, over two years of age, from Crockett, Texas, to Oklahoma City, 
Oklahoma, in violation of section 78.9(d)(3) of the regulations (9 
C.F.R. § 78.9(d) (3)) in that the bull was not subjected to two consecu- 
tive official negative tests for brucellosis prior to the interstate move- 
ment, as required. 

5. On or about December 7, 1984, the respondent moved interstate 
a bull, over two years of age, from Oklahoma City, Oklahoma, to 
Crockett, Texas, in violation of section 71.18 of the regulations (9 
C.F.R. § 71.18) in that the bull was not accompanied interstate by an 
owner’s or shipper’s statement, or other acceptable document, contain- 
ing prescribed information. 

6. On or about December 7, 1984, the respondent moved interstate 
a bull, over two years of age, from Oklahoma City, Oklahoma, to 
Crockett, Texas, in violation of section 78.9(d) (3) of the regulations (9 
C.F.R. § 78.9(d)(3)) in that the bull was not accompanied interstate by 
a certificate containing prescribed information. 

Conclusion 

By reason of the facts contained in the Findings of Fact above, the 
respondent, Roy Carter, has violated sections 71.18 and 78.9(d) (3) of 
the regulations (9 C.F.R. §§ 71.18 and 78.9(d)(3)). 

Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal ad- 
judicatory administrative proceedings instituted by the Secretary, a re- 
spondent’s failure to file a timely answer or deny the allegations of the 
complaint constitutes an admission of the allegations in the complaint 
and a waiver of hearing. Specifically, the rules of practice provide (7 
C.F.R. §§ 1.136(a)-(c), .139, .141(a)): 

§ 1.136 Answer. 
(a) Filing and service. Within 20 days after the service of 
the complaint . . . the respondent shall file with the Hearing 


Clerk an answer signed by the respondent or the attorney of 
record in the proceeding... . 


(b) Contents. The answer shall: (1) Clearly admit, deny, or 
explain each of the allegations of the Complaint and shall 
clearly set forth any defense asserted by the respondent; or 

(2) State that the respondent admits all the facts alleged in 
the complaint; or 
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(3) State that the respondent admits the jurisdictional allega- 
tions of the complaint and neither admits nor denies the re- 
maining allegations and consents to the issuance of an order 
without further procedure. 

(c) Default. Failure to file an answer within the time pro- 
vided under < 1.136(a) shall be deemed, for purposes of the 
proceeding, an admission of the allegations in the Complaint, 
and failure to deny or otherwise respond to an allegation of the 
Complaint shall be deemed, for purposes of the proceeding, an 
admission of said allegation, unless the parties have agreed to a 
consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission 
of facts. 

The failure to file an answer, or the admission by the answer 
of all the material allegations of fact contained in the com- 
plaint, shall constitute a waiver of hearing. Upon such admis- 
sion or failure to file, complainant shall file a proposed deci- 
sion, along with a motion for the adoption thereof, both of 
a shall be served upon the respondent by the Hearing 

lerk. 

Within 20 days after service of such motion and proposed 
decision, the respondent may file with the Hearing Clerk objec- 
tions thereto. If the Judge finds that meritorious objections 
have been filed, complainant’s Motion shall be denied with 
supporting reasons. If meritorious objections are not filed, the 
Judge shall issue a decision without further procedure or hear- 
ing. 


§ 1.141 Procedure for Hearing. 

(a) Request for Hearing. Any party may request a hearing 

on the facts by including such request in the complaint or an- 

Swer, or by a separate request, in writing, filed with the Hearing 

Clerk within the time in which an answer may be filed. Failure 

to request a hearing within the time allowed for the filing of the 

answer shall constitute a waiver of such hearing. 

The complaint as to respondent Roy Carter in this case contained 
allegations virtually identical to the findings of fact, supra, and advised 
respondent that an answer must be filed with the Hearing Clerk, and 
that failure to file an answer “within the time allowed therefor shall 
constitute an admission of the allegations in this complaint and a waiver 
of hearing” (Complaint at 3). 

In addition, the letter from the Hearing Clerk serving a copy of the 
complaint on respondent expressly and accurately advised respondent 
of the effect of failure to file an answer or plead specifically to any 
allegation of the complaint. The letter states: 

In accordance with the rules of practice governing proceedings 

under the Act, a copy of which is enclosed, you will have 20 
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days from the receipt of this letter within which to file with the 
Hearing Clerk, an original and four copies of your answer. 
Your answer should contain a definite statement of the facts 
which constitute the grounds of defense, and should specifically 
admit, deny, or explain each of the allegations of the Com- 
plaint. Failure to file an answer to or plead specifically to any 
allegation of the Complaint, shall constitute an admission of 
such allegation. 


Within the same time allowed for the filing of your answer, you 
may, if you wish, request an oral hearing. Failure to file such a 
request will constitute a waiver, on your part, of oral hearing. 


Respondent failed to answer the complaint. Only when served with 
complainant’s July 25, 1986, Motion for Adoption of Proposed Deci- 
sion and Order as to Roy Carter (containing a civil penalty), did re- 
spondent Roy Carter file anything with the Department. Even then, 
neither respondent’s untimely answer nor respondent’s Objection to 
Adoption of Proposed Decision and Order, both filed August 12, 1986, 
denied the allegations of the complaint. 

On the contrary, respondent’s untimely answer admitted the viola- 
tions specifically listed for him in the complaint, but sought absolution 
because respondent allegedly did not willfully or knowingly violate the 
regulations. Moreover, respondent had even hired a veterinarian to 
advise respondent on the proper procedure for interstate movement of 
cattle under the brucellosis program, and had relied on the professional 
advice given. 

However, even if respondent’s answer had been timely filed, it would 
have been to no avail. Willfulness is not a requirement of the Act (21 
U.S.C. § 122) or the regulations, and respondent is responsible for any 
failure of the veterinarian he selected to meet the requirements of the 
statute and the regulations. 

The ALJ considered respondent’s Objections to Adoption of Pro- 
posed Decision and Order and found them “not sufficiently meritorious 
to warrant denial of complainant’s motion” (Initial Decision at 1). 
Particularly lacking in persuasiveness is respondent’s attack on the De- 
partment’s service of process. It is illogical for respondent to assert that 
proper service was not made in this case. “Jerry Carter,” identified by 
respondent’s counsel as respondent’s mother (respondent’s Objections 
to Adoption of Proposed Decision and Order at 1 (August 12, 1986)), 
signed the certified receipt, on or about June 16, 1986, for service of 
the complaint. On August 1, 1986, “Jerry Carter” also accepted at the 
same address the complainant’s Motion for Adoption of Proposed De- 
cision and Order. 

The circumstances as to the serving of the complaint are controlled 
by prior decisions holding that proper service is made when respondent 
is served with a certified mailing at his last known address and someone 
signs for the document. Jn re Cuttone, 44 Agric. Dec. __ (Aug. 20, 
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1985), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpub- 
lished); Jn re Buzun, 43 Agric. Dec. _ (June 13, 1984) (default 
order proper when timely answer not filed; respondent Joseph Buzun 
properly served where complaint sent by certified mail to his residence 
was signed for by someone named Buzun). 

The rules of practice applicable to the Department’s disciplinary pro- 
ceedings provide (7 C.F.R. § 1.147(b)): 


(b) Service; proof of service. Copies of all such documents 
or papers required or authorized by the rules in this part to be 
filed with the Hearing Clerk shall be served upon the parties by 
the Hearing Clerk, or by some other employee of the Depart- 
ment, or by a U.S. Marshal or deputy marshal. Service shall 
be made either (1) by delivering a copy of the document or 
paper to the individual to be served or to a member of the 
partnership to be served, or to the president, secretary, or 
other executive officer or any director of the corporation or 
association to be served, or to the attorney of record represent- 
ing such individual, partnership, corporation, organization, or 
association; or (2) by leaving a copy of the document or paper 
at the principal office or place of business or residence of such 
individual, partnership, corporation, organization, or associa- 
tion, or of the attorney or agent of record and mailing by regu- 
lar mail another copy to such person at such address; or (3) by 
registering or certifying and mailing a copy of the document or 
paper, addressed to such individual, partnership, corporation, 
organization, or association, or to the attorney or agent of re- 
cord, at the last known residence or principal office or place of 
business of such person: Provided, That if the registered or 
certified document or paper is returned undelivered because 
the addressee refused or failed to accept delivery, the docu- 
ment or paper shall be served by mailing it by regular mail. 
Proof of service hereunder shall be made by the certificate of 
the person who actually made the service: Provided, That if 
the service be made by mail, as outlined in paragraph (b) (3) of 
this section, proof of service shall be made by the return post- 
office receipt, in the case of registered or certified mail, or by 
the certificate of the person who mailed the matter by regular 
mail. The certificate and post-office receipt contemplated 
herein shall be filed with the Hearing Clerk, and made a part 
of the record of the proceeding. 


Accordingly, under the plain provisions of the rules of practice, the 
default decision was properly issued. Although respondent raises no 
issue under the Due Process Clause, the Department’s rules of practice 
afford due process. To meet the requirement of due process of law, it 
is only necessary that notice of a proceeding be sent in a manner “rea- 
sonably calculated, under all the circumstances, to apprise interested 
parties of the pendency of the action and afford them an opportunity to 
present their objections.” Mullane v. Central Hanover Bank & Trust 
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Co., 339 U.S. 306, 314 (1950). And see NLRB v. Clark 468 F.2d 
459, 463-65 (Sth Cir. 1972). 

The Department’s rules of practice providing for service by certified 
mail to respondent’s residence, followed here, meet the requirement of 
due process of law. As held in Stateside Machinery Co., Ltd. v. Al- 
perin, 591 F.2d 234, 241-42 (3d Cir. 1979): 


Whether a method of service of process accords an intended 
recipient with due process depends on “whether or not the 
form of. . . service Fused] is reasonably calculated to give him 
actual notice of the proceedings and an opportunity to be 
heard.” Milliken, 311 U.S. at 463, 61 S.Ct. at 343 (emphasis 
added); see Mullane v. Central Hanover Bank & Trust Co., 
339 U.S. 306, 315, 70 S.Ct. 652, 94 L.Ed. 865 (1950). As 
long as a method of service is reasonably certain to notify a 
person, the fact that the person nevertheless fails to receive 
process does not invalidate the service on due process grounds. 
In this case, Alperin attempted to deliver process by registered 
mail to defendant’s last known address. That procedure is a 
highly reliable means of providing notice of pending legal pro- 
ceedings to an adverse party. That Speigel nevertheless failed 
to receive service is irrelevant as a matter of constitutional law. 
[Omission and emphasis in original.] 


Similarly, in Fancher v. Fancher, 8 Ohio App.3d 79, 455 N.E.2d 
1344, 1346 (1982), the court held: 


It is immaterial that the certified mail receipt was signed by 
the defendant’s brother, and that his brother was not specifi- 
cally authorized to do so. The envelope was addressed to the 
defendant’s address and was there received; this is sufficient to 
comport with the requirements of due process that methods of 
service be reasonably calculated to reach interested parties. 
See Mullane v. Central Hanover Bank & Trust Co. (1950), 339 
be 306, 314, 70 S.Ct. 652, 94 L.Ed. 865. [Footnote omit- 
ted. 


Accordingly, the default order was properly issued in this case. Al- 
though on rare occasions default decisions have been set aside for good 
cause shown or where complainant did not object, ? respondent has 
shown no basis for sROY CARTER AND RUSSELL M. TRACY, D.V.M.et 


3 In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final 
decision, 42 Agric. Dec. 1173 (1983) (default decision set aside because service 
of the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had 
lapsed before service was attempted); Jn re J. Fleishman & Co., 38 Agric. Dec. 
789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final deci- 
sion, 35 Agric. Dec. 195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (or- 
der vacating default decision) (case remanded to determine whether just cause ex- 
ists for permitting late answer), final decision, 40 Agric. Dec. 1254 (1981). 
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ting aside the default decision here. 4 

The requirement in the Department’s rules of practice that respon- 
dent deny or explain any allegation of the complaint and set forth any 
defense in a timely answer is necessary to enable this Department to 


4 See In re McDaniel, 45 Agric. Dec. __ (Dec. 8, 1986) (default order proper 
where timely answer not filed); Jn re Mayes, 45 Agric. Dec. __— (Nov. 24, 
1986) (default order proper where answer not filed); In re Pieszko, 45 Agric. 
Dec. _ (Nov. 12, 1986) (default order proper where answer not filed); Jn re 
Henson, 45 Agric. Dec. __ (Nov. 4, 1986) (default order proper where answer 
admits or does not deny material allegations); Jn re Guffy, 45 Agric. Dec. 
(Oct. 20, 1986) (default order proper where answer, filed late, does not deny ma- 
terial allegations); Jn re Blaser, 45 Agric. Dec. ___—— (Sept. 9, 1986) (default 
order proper where answer does not deny material allegations); Jn re Northwest 
Orient Airlines, 45 Agric. Dec. ___ (Sept. 9, 1986) (default order proper where 
timely answer not filed); In re Schwartz, 45 Agric. Dec. ___ (Aug. 12, 1986) 
(default order proper where timely answer not filed); In re Midas Navigation, 
Ltd., 45 Agric. Dec. __— (July 9, 1986) (default order proper where answer, 
filed late, does not deny material allegations); Jn re Gutman, 45 Agric. Dec. 
(June 17, 1986) (default order proper where answer does not deny material allega- 
tions); In re Daul, 45 Agric. Dec. ___ (Mar. 6, 1986) (default order proper 
where answer, filed late, does not deny material allegations); Jn re Eastern Air 
Lines, Inc., 44 Agric. Dec. ___- (Sept. 23, 1985) (default order proper where 
timely answer not filed; irrelevant that respondent’s main office did not promptly 
forward complaint to its attorneys); Jn re Cuttone, 44 Agric. Dec. __—s (Aug. 20, 
1985) (default order proper where timely answer not filed; respondent Carl D. 
Cuttone properly served where complaint sent by certified mail to his last business 
address was signed for by Joseph A. Cuttone), aff’d per curiam, 804 F.2d 153 
(D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 43 Agric. Dec. 
(Nov. 1, 1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it 
waived its right to a hearing by not filing a timely answer); In re Jacobson, 43 
Agric. Dec. __ (June 26, 1984) (default order proper where timely answer not 
filed); In re Buzun, 43 Agric. Dec. _ (June 13, 1984) (default order proper 
where timely answer not filed; respondent Joseph Buzun properly served where 
complaint sent by certified mail to his residence was signed for by someone named 
Buzun); Jn re Mayer, 43 Agric. Dec. __ (Apr. 12, 1984) (decision as to re- 
spondent Doss) (default order proper where timely answer not filed; irrelevant 
whether respondent was unable to afford an attorney), appeal dismissed, No. 
84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. _— (Jan. 4, 
1984) (default order proper where timely answer not filed); Jn re Berhow, 42 
Agric. Dec. 764 (1983) (default order proper where timely answer not filed); Jn re 
Rubel, 42 Agric. Dec. 800 (1983) (default order proper where respondent acted 
without an attorney and did not understand the consequences and scope of a sus- 
pension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 (1980) (default 
order proper where respondents misunderstood the nature of the order that would 
be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper 
where timely answer not filed); Jn re Thomaston Beef & Veal, Inc., 39 Agric. 
Dec. 171, 172 (1980) (default order not set aside because of respondents’ conten- 
tions that they misunderstood the Department’s procedural requirements, when 
there is no basis for the misunderstanding). 
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handle its large workload in an expeditious and economical manner. 
During the last fiscal year, the Department’s five ALJ’s (who do not 
have law clerks) disposed of 496 cases. The Department’s Judicial 
Officer disposed of 42 cases. In a recent month, 66 new cases were 
filed with the Hearing Clerk. 

The courts have recognized that administrative agencies “should be 
‘free to fashion their own rules of procedure and to pursue methods of 
inquiry capable of permitting them to discharge their multitudinous 
duties.’ ” 5 If respondent were permitted to contest some of the allega- 
tions of fact at this late date, or raise new issues, all other respondents 
in all other cases would have to be afforded the same privilege. Permit- 
ting such practice would greatly delay the administrative process and 
would require additional personnel. However, there is no basis for 
permitting respondent to present matters by way of defense at this time. 

Respondent’s appeal professes an inability to pay the civil penalty 
and restates points made in his prior filings: that respondent acted in 
good faith, was not willful, and was ignorant of the regulations; that 
respondent employed a veterinarian as counsel on the regulations; and 
that the charge should be dismissed, or, in the alternative, that the civil 
penalty should be reduced. 

As has been painstakingly detailed in the preceding pages, the De- 
partment’s rules of practice deem it an admission of all material allega- 
tions if no answer is filed to the complaint. Therefore, these conten- 
tions would have no effect on the decision below. However, even if 
these contentions are considered in their best possible circumstances, 
apart from the respondent’s failure to file an answer, they would not 
change the outcome. 

Respondent claims to have been ignorant of the regulations. This is 
inconsistent with respondent’s other defense that he hired a veterinar- 
ian to help him comply with the regulations. The regulations and their 
requirements are not difficult to read and understand, and apply 
equally to all. In any event, this Department never reduces a sanction 
merely because the violator did not know the procedure required by 
the Act and regulations. Jn re Steinberg Bros., Co., 43 Agric. Dec. 
__ (Dec. 26, 1984). 

Respondent claims to have acted in good faith, and in a way that was 
not willful. The regulations require neither good faith in compliance 
nor that violations be willful. 


5 Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 
134, 143 (1940); accord Swift & Co. v. United States, 308 F.2d 849, 851-52 
(7th Cir. 1962). 
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Respondent claims that his retention of a veterinarian should absolve 
him of these violations. But, as stated above, he is responsible for the 
acts (or failures) of his agent. 

Respondent’s financial situation has no bearing on the civil penalty 
assessed. The Secretary of Agriculture is authorized to assess a civil 
penalty of not more than $1,000 per violation of the regulations under 
the Act (21 U.S.C. < 122). Respondent’s failure to answer the com- 
plaint deems all material allegations admitted by respondent, and nei- 
ther the record nor the respondent’s appeal shows any reason whatso- 
ever to question the decision below. On the contrary, respondent filed 
two separate documents admitting the violations. 

Moreover, it has consistently and routinely been held that an unsub- 
stantiated, alleged inability to pay a civil penalty, which is otherwise 
statutorily proper for the Secretary to assess, is not relevant. In re 
Wall, 38 Agric. Dec. 1437, 1450-51 (1979), aff’d in part and rev’d in 
part, No. 79-3714 (6th Cir. July 10, 1981) (unpublished order), 
printed in 40 Agric. Dec. 927 (1981); In re Worsley, 33 Agric. Dec. 
1547, 1556-71 (1974). 

The civil penalty assessed here is modest considering the importance 
of the Brucellosis Eradication Program. As stated in Jn re Grady, 45 
Agric. Dec. __, slip op. at 67 (Jan. 31, 1986): 

The brucellosis eradication program is important to the na- 
tional welfare. To date, the program has cost in excess of $1 
billion. It costs about $150 million a year (Tr. 440). 

The Brucellosis Eradication Program is described in In re Petty, 43 
Agric. Dec. ___, slip op. at 4-5 (Oct. 31, 1984), aff’d, No. 
3-84-2200-R (N.D. Tex. June 5, 1986), as follows: 

4. Brucellosis (also known as Bangs disease or undulant fe- 
ver) is a contagious, infectious and communicable disease af- 
fecting livestock. It is transmittable to humans. ¢ (Tr. 32, 
95-96, 1056-59, 1160-64, 1177-80). The incubation period 
of the disease varies from about 10 days to a year, but does not 
generally exceed several months (Tr. 95, 1180). 


“ Brucellosis is “a disease of man of sudden or insidious onset and long 
duration characterized by great weakness, extreme exhaustion on slight 
effort, night sweats, chilliness, remittent fever, and generalized aches and 
pains and acquired through direct contact with infected animals or animal 
products or from the consumption of milk, dairy products, or meat from 
infected animals” (Webster’s Third New International Dictionary, Un- 
abridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and eradi- 
cation of this disease (Tr. 32-33, 1059-63). For example, in 
1980, the Federal Government spent $73,715,667 for brucel- 
losis eradication (1982 Budget Explanatory Notes, USDA, vol. 
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2, at 8). To control the disease, some entire herds of cattle are 
destroyed, with some indemnification from the Federal Gov- 
ernment (9 C.F.R. < 51.3(a)(2) (1980); Tr. 239-41). Be- 
cause of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Fed- 
eral Government, through regulations issued by the United 
States Department of Agriculture, regulates the interstate 
movement of cattle. 9 C.F.R. Part 78 (1980). 


For the foregoing reasons, the following order should be issued in 
this proceeding. 
Order 


Respondent Roy Carter is assessed a civil penalty of $2,500, which 
shall be payable to the “Treasurer of the United States,” by certified 
check or money order, and shall be forwarded to Jaru Ruley, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250-1400, within 90 
days after service of this order. 


In re: DR. JOHN H. COLLINS. V.A. Docket No. 27. Decision and 
order filed March 4, 1987. 


Signing Official Health Certificates before brucellosis test results re- 
ceived from laboratory—Veterinary accreditation suspended. 


The Judicial officer reversed Administrative Law Judge Baker's order dismissing the 
complaint. The Judicial Officer suspended respondent’s veterinary accreditation for 
60 days for signing Official Health Certificates stating that animals were negative 
according to the brucellosis test results before respondent had received the results 
from the State-Federal laboratory. The Judicial Officer revoked respondent’s vet- 
erinary accreditation for failing to personally draw blood on another occasion, 
which was sent to the State-Federal laboratory with official brucellosis test records. 
As to other counts, the Judicial Officer held that there was insufficient evidence to 
overturn the ALJ’s findings that respondent submitted copies of five health certifi- 
cates, as required, to the State animal health official, and that respondent did not 
violate the standards by submitting blood samples drawn from nine animals other 
that the nine listed on a brucellosis test record. When an agency adopts findings of 
fact by an ALJ, the findings should not be overturned on appeal unless they are 
hopelessly incredible or flatly contradict a law of nature or undisputed documentary 
evidence. However, an agency may differ with the conclusions of the ALJ even on 
a question of the credibility of contradictory witnesses. It is a violation of the Stan- 
dards for Accredited Veterinarians for a veterinarian to sign a certificate that is 
incomplete or inaccurate even though he does not permit the certificate to be used. 
The word “or” is to be given its normal disjunctive meaning. The formalities and 
technicalities of court pleadings are not applicable in administrative proceedings. 
Responsible hearsay evidence is admissible in administrative proceedings and may 
be sufficient to support a finding of fact. The procedural and evidentiary rules in 
effect in court proceedings are not applicable in the Department’s administrative 
proceedings, and it is the Department’s policy to make no effort to follow them. 
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The Brucellosis Eradication Program is of national importance, and respondent’s 
violations were serious. Revocation of a veterinarian’s accreditation is not as seri- 
ous as revocation of a license. Respondent's violations were willful, and therefore 
there would have been no need to give notice under the APA for a license revoca- 
tion. But the notice provisions of the APA are inapplicable since to federal license 
is being revoked 


Cynthia A. Koch, for complainant. 
William Witt, , Oklahoma, for respondent. 


Initial decision and order issued by Dorothea A. Baker, Administrative Law 
Judge. 


Decision and order by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding instituted by the Administrator of 
the Animal and Plant Health Inspection Service (APHIS), United 
States Department of Agriculture (USDA), under the regulations gov- 
erning the Accreditation of Veterinarians and Suspension of such Ac- 
creditation (9 C.F.R. § 160.1 et seq.), hereinafter referred to as the 
regulations. The Administrator (complainant) seeks to revoke respon- 
dent’s accreditation as a veterinarian authorized to perform official du- 
ties under State-Federal disease eradication programs, because respon- 
dent has violated the Standards for Accredited Veterinarians (9 C.F.R. 
§§ 161.2, 161.3), hereinafter referred to as the standards. 

The complaint alleges that respondent has not acted in accordance 
with the regulations and the standards in that: (i) respondent issued 
five Official Health Certificates in January 1981, for the intrastate 
movement of 71 cattle in Oklahoma: (a) listing nine of the cattle as 
negative without confirmation by the State-Federal laboratory, as re- 
quired, and (b) failing to submit copies of the five Official Health Cer- 
tificates to the State Animal Health Official, as required; (ii) respon- 
dent submitted nine blood samples to the State-Federal laboratory pur- 
portedly from the nine animals listed on the test record dated January 
12, 1981, but those animals had been delivered to the buyer on Janu- 
ary 9, 1981, making the test record false and inaccurate, in that the 
blood could not have come from those nine animals; and (iii) respon- 
dent submitted in November 1982, a test record of 160 cattle to the 
State-Federal laboratory which blood samples were not drawn by re- 
spondent, as required. 

Following a 2-day hearing held in-June 1984, on November 13, 
1985, Administrative Law Judge Dorothea A. Baker (ALJ) dismissed 
the proceeding with prejudice. 

On January 2, 1986, complainant appealed to, and requested oral 
hearing of, the Judicial Officer, to whom final administrative authority 
to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
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has been delegated (7 C.F.R. § 2.35).' Respondent filed a reply on 
January 24, 1986. On January 29, 1986, the case was referred to the 
Judicial Officer for decision. Complainant filed a motion to clarify the 
record on February 7, 1986, and respondent filed a reply thereto on 
February 24, 1986. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. < 1.145(d)), is denied inasmuch as the case has been thor- 
oughly briefed, the case is governed by prior precedents and oral argu- 
ment would seem to serve no useful purpose. 

Complainant’s motion to clarify the record is also denied inasmuch 
as the record is already clear on the two points raised in the motion: 
(a) the Hearing Clerk’s December 17, 1986, certified letter to respon- 
dent correctly notified respondent that complainant’s motion for exten- 
sion of time to file had been granted and that complainant’s petition on 
appeal was due January 1, 1986 (extended automatically to the next 
business day, January 2, 1986, by the rules of practice (7 C.F.R. < 
1.147(e)), and (b) the complainant’s June 21, 1984, letter to respon- 
dent’s attorney, pursuant to the ALJ’s June 13, 1984, directive, specifi- 
cally lists Mr. Louis B. Miller’s signed statement on page 2, item 9, as 
an anticipated item of proof (Official Transcript at 5). 

For the reasons set forth below, suspension for 60 days of respon- 
dent’s accreditation as a veterinarian authorized to perform official du- 
ties under State—Federal disease eradication programs is appropriate 
for the violation numbered I(a) in the conclusions; and for the viola- 
tion numbered III in the conclusions the appropriate sanction is revoca- 
tion of respondent’s veterinary accreditation. 

Findings of Fact 2 


1. Dr. John H. Collins, respondent, is an individual whose mailing 
address is 1601 East 6th Street, Stillwater, Oklahoma 74074, and who 
resides at 3521 South Hudson, Stillwater, Oklahoma (Tr. 329). 


' The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial litiga- 
tion; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards 
Act regulatory program). 


2 An explanation of the Brucellosis Eradication Program, including relevant 
provisions of the State statute and Federal regulations and standards is included in 
the Findings of Fact. Also, conclusions and views are included in some of the 
findings, since I disagree with the ALJ’s findings as to all of the issues, but only 
reverse as to two. Although numerous citations to the record are included in this 
decision, the citations are not necessarily complete. Abbreviations used are Tr. 
for transcript, CX for complainant’s exhibit, and RX for respondent’s exhibit. 
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2. Respondent was, at all times material herein, a Doctor of Veteri- 
nary Medicine (Tr. 329) and an Accredited Veterinarian in the State 
of Oklahoma, under the provisions of the applicable regulations (9 
C.F.R. Parts 160-162; CX 1). 

3.Respondent, pursuant to the Application for Veterinary Accredita- 
tion, signed by respondent on March 6, 1967, agreed to conduct bru- 
cellosis eradication procedures, and any other State-Federal coopera- 
tive work, including preparation and submission of records and reports, 
in accordance with instructions and rules prescribed by the State Live- 
stock Sanitary Officials (Tr. 64-67; CX 1) and the United States De- 
partment of Agriculture (Tr. 16-17; CX 1; Standards for Accredited 
Veterinarians, 9 C.F.R. < 161.2). 

4.Brucellosis (also known as Bangs disease or undulant fever) is a 
contagious, infectious and communicable disease affecting livestock. It 
is transmittable to humans.* The incubation period of the disease var- 
ies from about 10 days to a year, but does not generally exceed several 
months (Tr. 32). For many years the Federal Government has main- 
tained a vigorous and costly program directed to the control and eradi- 
cation of this disease (Tr. 12). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 
Budget Explanatory Notes, USDA, vol. 2, at 8). To control the dis- 
ease, some entire herds of cattle are destroyed, with some indemnifica- 
tion from the Federal Government (9 C.F.R. § 51.3(a)(2) (1980)). 
Because of the large economic impact of the cattle industry on the 
Nation, the success of the Brucellosis Eradication Program is of na- 
tional importance (Tr. 39). Both the Federal Veterinarian in Charge 
for Oklahoma (Dr. Konyha, Tr. 11) and the Oklahoma State Animal 
Health Official (Dr. Hartin, Tr. 76) testified that the alleged violations 
herein were very serious violations of the program. 

5.The Standards for Accredited Veterinarians provide (9 C.F.R. § 
161.2(b), (d), (g), (h) (emphasis added)): 

(b)An accredited veterinarian shall not sign any certificate, 
form, record or report, or permit such a certificate, form, re- 


cord, or report to be used until, and unless, he has ascertained 
that it has been accurately and fully completed... . 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit 
specimens to designated laboratories in accordance with Fed- 


* Brucellosis is “a disease of man of sudden or insidious onset and long dura- 
tion characterized by great weakness, extreme exhaustion on slight effort, night 
sweats, chilliness, remittent fever, and generalized aches and pains and acquired 
through direct contact with infected animals or animal products or from the con- 
sumption of milk, dairy products, or meat from infected animals” (Webster's 
Third New International Dictionary, Unabridged (1981), at 285). 
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eral and State regulations and instructions issued to the accred- 
ited veterinarian by the Veterinarian-in-—Charge or the State 
Animal Health Official, or both. 


(g) An accredited veterinarian shall take such measures as 
are necessary to prevent the spread of communicable diseases 
of livestock or poultry... . 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the move- 
ment of animals and poultry, and on procedures applicable to 
disease control and eradication programs, including emergency 
programs. . .. He shall carry out all of his responsibilities 
under the applicable Federal programs and cooperative pro- 
grams in accordance with such regulations and instructions is- 
sued to him by the Veterinarian in Charge or the State Animal 
Health Official, or both. 


6.The Standards for Accredited Veterinarians provide (9 C.F.R. < 
161.3(a) (emphasis added)): 


Suspension or revocation of veterinary accreditation. (a) 
The secretary is authorized to suspend for a given period of 
time, or to revoke, the accreditation of a veterinarian when he 
determines that the accredited veterinarian has not complied 
with the “Standards for Accredited Veterinarians” as set forth 
in § 161.2, or in lieu thereof to issue a written notice of warn- 
ing to the accredited veterinarian when the Deputy Administra- 
tor determines a notice of warning will be adequate to attain 
compliance with the Standards. 


7. The Oklahoma Agricultural Code (Okla. Stat. Annot. tit. 2, § 
6-91, -92, -100, -102, -151 (West 1955)) provides in pertinent part 
(emphasis added): 


§ 6-91. Formulation of control program 


A program for the control of, and to assist in the eradication 
of, Bang’s disease among livestock of the State of Oklahoma 
shall be formulated and maintained by the State Board of Agri- 
culture. Such program shall be based upon an approved plan 
composed of a plan or combination of plans adopted or recom- 
mended by the United States Livestock Sanitary Association 
and approved by the United States Agricultural Research Serv- 
ice and the State Board of Agriculture. 


§ 6-92. Official test 


The official test for Bang’s disease shall be an agglutination 
blood test made at the joint State-Federal Laboratory, or other 
laboratory approved for such test by the State Board of Agri- 
culture. The blood sample for such test shall be drawn by a 
person approved by the Board. Accredited veterinarians li- 
censed to practice in this state may be granted a certificate by 
the Board to conduct such tests at their own laboratories. All 
blood tests will be confirmed by duplicate samples tested at the 
joint State-Federal Laboratory. 
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§ 6-100. State as eradication area 


The State of Oklahoma is hereby declared a brucellosis 
eradication area and the Board of Agriculture shall institute a 
program of eradication in each county as the funds become 
available as prescribed in the approved plan in order for the 
State to qualify as a certified free area... . 


§ 6-102. Sale of bovine animals or removal from markets un- 
lawful except under certain conditions 


It shall be unlawful for any person or persons, company, 
firm, corporation, livestock market, concentration yard, or 
livestock auction, to sell bovine animals or to remove bovine 
animals from markets unless such animals are: 


(a) negative to a blood agglutination test for brucellosis 
within thirty (30) days of date of sale; 


(b) steers or spayed heifers; 


(c) cattle consigned direct to slaughter with no diversion in 
route; 


(d) cattle from brucellosis certified free herd; 


(e) cattle from qualified herd in certified brucellosis—free 
area; 


(f) female cattle officially brucellosis calf-hood vaccinated 
under twenty-four (24) months of age; 


(g) calves under eight (8) months of age. 


§ 6-151. Health certificate or permit required for shipment of 
livestock into State-—Diseased livestock 


(a) It shall be unlawful to ship or transport or cause to be 
shipped or transported in any manner any livestock into the 
State of Oklahoma, unless said livestock are accompanied by 
an official health certificate or permit or both, which shall be in 
the possession of the driver of the vehicle or person in charge 
of the livestock. 


8. On January 5, 1981, respondent collected blood specimens from 
the animals listed on Brucellosis Test Record Numbers 2410935 and 
2410936 and submitted those specimens to the State—Federal labora- 
tory for testing. Respondent received the results of these tests, and 
notification that nine samples had hemolyzed, on January 7, 1981 (CX 
2; Tr. 386). 
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9. Hemolyzed means that there was a breakdown of the red blood 
cells in the samples (Finding 8), so that the serum could not be sepa- 
rated, which made the samples impossible to test (Tr. 25, 136). 

10. On January 8, 1981, respondent signed Official Health Certifi- 
cate Numbers 73-787041, -42, -43, -44 and -45, for the intrastate 
movement of 71 cattle being sold by Cletus Gouker, Meeker, Okla- 
homa, to John DeVries, Hugo, Oklahoma, which listed a total of nine 
animals as negative to the official brucellosis test, without having the 
test results on the nine animals confirmed by the State-Federal labora- 
tory, as required (CX 3; Finding 7). 

11. Respondent, on January 8, 1981, utilized the printed forms of 
Official Health Certificate Numbers 73-787041 through -45 as a 
method of accurately listing the cattle purchased for the record keeping 
of buyer and seller (Proposed Finding Number 5, Respondent’s Pro- 
posed Findings of Fact, Conclusions, and Order and Brief in Support 
Thereof, Jan. 30, 1985; Initial Decision, Finding 5, at 5). 

12. On January 12, 1981, respondent purportedly rebled nine ani- 
mals because of the hemolyzed samples (Finding 8), and submitted the 
blood to the State-Federal laboratory together with Brucellosis Test 
Record No. 2410934 (CX 4, Tr. 331, 392). Although a great deal of 
testimony was taken from both sides on this issue, it is not clear to me 
from the record whether the blood was actually from the nine identified 
animals, or not. However, the ALJ weighed the credibility of the wit- 
nesses and found that Brucellosis Test Record No. 2410934 was accu- 


rate, as to the identity of the cattle bled. There is no basis for reversal 
here. 


13. Respondent used the Official Health Certificates (Finding 10) to 
effectuate sale from Cletus Gouker to Mr. John DeVries of the 71 cat- 
tle sometime between the 9th of January 1981, and January 14, 1981. 
Complainant’s witness, Mr. DeVries, testified that the transfer, based 
on the Official Health Certificates, occurred on January 9, 1981 (Tr. 
226-27). Respondent’s witnesses testified (Mr. Jimmy Gouker, son of 
Cletus Gouker (Tr. 409, 412) and Dr. Collins (Tr. 332-33)) that it was 
on January 14, 1981. All witnesses had readily perceived biases or 
special interests in their testimony, and I would not have decided the 
facts as the ALJ did. However, there is no basis for reversal here. 

14. There is no basis for overturning the ALJ’s finding that the re- 
spondent submitted copies of all five Official Health Certificates, Num- 
bered 73-787041 through 73-787045, to the State Animal Health Offi- 
cial, as required. (Paradoxically, the ALJ found that respondent was 
not required to submit these certificates in her Finding 7, but was 
required to submit them in her Finding 14 (Initial Decision at 6 and 8, 
respectively). Although the State Animal Health Official testified that 
these certificates were not submitted because he had no record of them 
(Tr. 69), the ALJ found that they had been submitted, and even 
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speculated on how the Government might have lost them (Initial Deci- 
sion at 28). While I would not have found the same way on these facts, 
I will not disturb the ALJ’s finding on this point. 

15. In November 1982, Mr. Louis Miller agreed to buy 160 head of 
cattle from Mr. Cletus Gouker. On November 24, 1982, Mark Collins, 
stepson of respondent, went to Mr. Gouker’s premises and, in the pres- 
ence of Mr. Miller and Mr. Gouker, Mark Collins bled the 160 ani- 
mals. Respondent arrived at the premises near the end of the bleeding, 
and stayed for about 15 minutes. Respondent used the blood samples 
drawn by his stepson to send to the State-Federal laboratory for test- 
ing, together with Brucellosis Test Record No. 1548795. The Brucello- 
sis Test Record signed by respondent states: 


I certify that I have drawn blood samples from each animal 
identified below and have correctly listed each tube number 
with corresponding identification number. 

Respondent shows on the Brucellosis Test Record “DATE BLED 
11-24-82.” The blood samples drawn by respondent’s stepson, Mark 
Collins, together with the Brucellosis Test Record signed by respondent, 
were hand delivered to the State—-Federal laboratory in Oklahoma City, 
Oklahoma, by Nathan Goldenberg, an employee of respondent, on or 
about November 30, 1982. 

16. The Cooperative State-Federal Brucellosis Program in Okla- 
homa requires that prior to sale of test eligible cattle either an Official 
Health Certificate must be issued (Tr. 58) or a State test must be done 
(Finding 7). An accredited veterinarian may choose either to use Offi- 
cial Health Certificates or the State method for testing prior to intra- 
state sale. However, it would be an incorrect finding in this case that 
the subject cattle could have been sold legally in the State of Oklahoma 
without one or the other being properly accomplished. In this case, the 
relevant movement involved a sale. Therefore, all references in this 
proceeding, whether in the testimony of witnesses, the arguments of 
counsel or the dicta of the ALJ, are irrelevant to the extent that those 
references make distinctions about legal movements of cattle within 
Oklahoma without change of ownership. Also irrelevant is the fact that 
the accredited veterinarian could have chosen the State method, rather 
than using the Official Health Certificates. Once having chosen the 
Official Health Certificate method, the accredited veterinarian is bound 
to follow properly the prescribed procedures. 

17. Each alleged violation in the complaint is a serious violation (Tr. 
33, 76), any one of which would be the basis for revocation. Both Dr. 
Konyha, USDA Veterinarian in Charge for Oklahoma, and Dr. Hartin, 
State Animal Health Official, recommended revocation of Dr. Collins’ 
accreditation subsequent to the informal conference of July 6, 1983, 
after taking into account Dr. Collins’ past history and the current al- 
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leged violations. (Tr. 35, 37). The record as a whole suggests that 
respondent has a lax attitude toward the Oklahoma Brucellosis Eradica- 
tion Program. Lax attitudes and a tendency on the part of some ac- 
/credited veterinarians and some cattlemen in Oklahoma to circumvent 
the program are probably a contributing factor in the recent descent of 
Oklahoma from a certified free State status to a Class B State status 
(Tr. 344-47). 

18. The ALJ’s findings that Official Health Certificates are not re- 
quired as a condition precedent to the movement or change of owner- 
ship of the subject cattle (Initial Decision, Finding 6, at 5), and that 
Oklahoma law does not require a health certificate for the intrastate 
movement of cattle, but only for cattle coming into Oklahoma (Initial 
Decision, Finding 19, at 12), are incomplete explications of the law 
and standards concerning Official Health Certificates (Finding 5) and 
Oklahoma statutes requiring all test eligible cattle to be tested prior to 
sale (Finding 7). The plain fact is that the subject cattle could not be 
sold in Oklahoma without either an Official Health Certificate or a 
State test. As Dr. Konyha testified “you need either--you need a 
health paper of some kind. There is a state form that is often used, but 
for convenience for some reason, apparently, Dr. Collins decided to 
use a health certificate in lieu of the state form, which would accom- 
plish the same thing. It requires a document” (Tr. 58). 

19. In March 1982, USDA Veterinary Medical Officer Dr. Terry 
Beals performed a brucellosis diagnostic test on the cattle at the JD 
Ranch, which is owned by Mr. DeVries. (Tr. 143) Dr. Beals deter- 
mined that there were 67 reactors in the herd of about 320 head, of 
which 67 reactors, 63 had been purchased from Mr. Cletus Gouker 
(Tr. 156). Dr. Beals determined that the probable source of infection 
in Mr. DeVries’ herd was from those cattle purchased from Mr. 
Gouker, of Meeker, Oklahoma, referred to in Findings of Fact 10 and 
13, supra. (Tr. 150, CX 7). Respondent was not charged in the com- 
plaint with being the source of this infection (Tr. 180), but this finding 
is illustrative of the mischief which can occur when the standards are 
not scrupulously followed. 

Conclusions 


The complaint in three Roman numerals listed three separate 
counts, the first of which has two parts, alleging that respondent has not 
acied in accordance with the regulations (9 C.F.R. < 160.1 et seq.) and 
the standards (9 C.F.R. << 161.2, 161.3) in that: 


I. Respondent issued, on or about January 8, 1981, five official 
health certificates, Numbers 73-787041 through 45, for the 
intrastate movement of 71 cattle from Meeker, Okla., to Hugo, 
Okla.; which certificates were not issued in accordance with 
Federal and State regulations and instructions issued to the re- 
spondent by the Veterinarian-in—Charge or the State Animal 
Health Official, or both, as required, in that: 
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(a) Respondent listed nine animals on health certifi- 
cates, Numbers 73-787041 through 44, as negative to 
the official brucellosis test without having the test re- 
sults on the nine animals confirmed by the State—Fed- 
eral laboratory, as required, and 


(b) Respondent failed to submit copies of the five 
health certificates, Numbers 73-787041 through 45, to 
the State Animal Health Official, as required. 


II. Respondent on or about January 12, 1981, submitted to the 
State-Federal laboratory brucellosis test record number 
2410934, which was not accurately completed, as required, in 
that the test record contained false information because the 
blood samples submitted were purportedly taken from the nine 
animals listed on the brucellosis test record and collected by 
respondent from the animals on January 12, 1981, and could 
not have been collected. from these animals on that date be- 
cause the nine animals had been delivered to the buyer on 
January 9, 1981; 


III. Respondent, on or about November 24, 1982, submitted to 
the State-Federai laboratory brucellosis test record number 
1548795, listing 160 cattle owned by Mr. Louis Miller, which 
test record was not in accordance with Federal-State regula- 
tions and instructions issued to respondent by the Veterinar- 
ian-in-—Charge or the State Animal Health Official, or both, as 
required, in that the blood samples were not taken from the 
cattle by respondent. 
Each numbered alleged violation will be addressed separately, infra, 
corresponding to the sequence in the complaint. Thus, in this nu- 
meration, complaint number II is here number I, III is II, and IV is 
III. 


It is my firm belief based on the record as a whole that respondent 
committed all four serious violations described above, any one of which 
by itself would warrant revocation of respondent’s accreditation. For 
reasons set forth below, however, I must conclude that respondent 
committed only the violation in I(a), to the extent that he signed the 
documents on January 8, 1981, and the violation in III, in that he did 
not personally draw the blood samples, as required, on or about No- 
vember 24, 1982, which were then submitted with Brucellosis Test Re- 
cord Number 1548795. 

Although the ALJ found in respondent’s favor with respect to each 
violation, respondent does not deny the essential facts as to violation 
I(a), and the documentary evidence, together with inferences from the 
facts, compel me to conclude that respondent committed the first viola- 
tion by signing the inaccurate forms. As to violation III, the undisputed 


226 





facts, which are for the most part corroborated by respondent and re- 
spondent’s witnesses, and are not discredited by the ALJ, lead to the 
ineluctable inference that respondent submitted to the lab the blood 
samples drawn by his stepson, rather than respondent’s purportedly 
redrawn blood samples of 2 days later, as claimed by respondent. 
Complainant has proven its case regarding violations I(a) and III far 
beyond the maximum standard that could be required here. ¢ 

It is the consistent practice of the Judicial Officer to give great weight 
to the findings of fact by ALJ’s since they have the opportunity to see 
and hear the witnesses testify. § When an agency adopts findings of 
fact by an ALJ based on credibility determinations, the task of the 
reviewing court is easier than when the agency overrules such findings, 
i.e., an ALJ’s findings of fact based on credibility determinations, 
adopted by the agency, are almost unassailable. Blackfoot Livestock 
Comm’n Co. v. USDA, No. 86-7198, slip op. at 6 (9th Cir. Feb. 20, 
1987). As stated in Davis, 3 Administrative Law Treatise < 17.16, at 
336 (2d ed. 1980): 


When the agency adopts the ALJ’s findings, the task of the 
reviewing court is normally easier; a common note that is 
struck is that an ALJ’s findings adopted by the agency may not 
be upset unless it is “hopelessly incredible or flatly contradicts 
either a so-called ‘law of nature’ or undisputed documentary 
testimony.” NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d 
Cir. 1952); International Union v. NLRB, 459 F.2d 1329, 


1351 (D.C. Cir. 1972) (Tamm, Jr., concurring and dissenting); 
NLRB v. Stark, 525 F.2d 422, 425-26 (2d Cir. 1975), cert. 
denied 424 U.S. 967 (1976); NLRB v. Columbia University, 
541 F.2d 922, 928 (2d Cir. 1976). 


4 In license revocation proceedings, complainant must prevail by a preponderance 
of the evidence (Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re Gold 
Bell-I1&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff’d, No. 
78-3134 (D.N.J. May 25, 1979), aff’d mem., 614 F.2d 770 (3d Cir. 1980)), 
which would be the maximum possible standard to be applied here. But since 
respondent has no Federal license to be suspended or revoked (see < III, infra), 
but, rather, is merely being prevented from performing functions under Coopera- 
tive State-Federal Disease Eradication Programs, perhaps only a standard of rea- 
sonableness must be met. A standard-of-reasonableness test is particularly ap- 
propriate since the statute does not provide for subpoena power, which may pre- 
vent the agency from being able to fully prove why a veterinarian should not be 
permitted to be a part of the disease eradication program. 


5 E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re 
Thornton, 38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 
Agric. Dec. 1539 (1979) (affirming Judge Baker’s dismissal of complaint where 
she accepted the testimony of respondent’s wife, respondent’s employee, and re- 
spondent’s “real good friend” over that of three disinterested USDA veterinari- 
ans); Jn re Unionville Sales Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand 
order); In re National Beef Packing Co., 36 Agric. Dec. 1722, 1736 (1977), 
aff'd, 605 F.2d 1167 (10th Cir. 1979). 
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However, Professor Davis makes it clear that an agency is in a differ- 
ent position vis-a-vis an ALJ’s findings of fact based on credibility de- 
terminations than a reviewing court. He states (id. at 327): 


Because of the provision of § 557(b) that “On appeal from 
or review of the initial decision, the agency has all the powers 
which it would have in making the initial decision,” the agency 
is entirely free to substitute its judgment for that of the hearing 
officer on all questions, even including questions that depend 
upon demeanor of the witnesses, and even despite the hearing 
officer’s observation of the witnesses. The law that had been 
established before the APA continues: “Even on a question of 
the credibility of contradictory witnesses, notwithstanding the 
advantage the examiner has of seeing and hearing them testify, 
the Board may differ from the conclusion of its examiner.” 
1941), v. Tex—O-Kan Flour Mills, 122 F.2d 433, 437 (Sth Cir. 
1941). 


Moreover, Professor Davis explains that an agency can overrule an 
ALJ’s findings based on credibility determinations irrespective of 
whether a very substantial preponderance of the evidence supports the 
agency’s decision. He states (id. at 332) that the “orthodox doctrine” 
. consistent with Supreme Court decisions is set forth in Adolph Coors 
Co. v. FTC, 497 F.2d 1178, 1184 (10th Cir. 1974), cert. denied, 419 
U.S. 1105 (1975). Quoting from the court’s decision rather than the 
abbreviated version in Professor Davis’ treatise (ibid.): 


The findings of the Commission must be accepted by this 
court if there is substantial evidence on the record considered 
as a whole to support them. Universal Camera Corp. v. Na- 
tional Labor Relations Board, 340 U.S. 474, 71 S.Ct. 456, 95 
L.Ed. 456 (1951). The Commission’s overruling of the Law 
Judge’s findings on the credibility of two witnesses is not re- 
quired to be supported by a very substantial preponderance of 
the evidence. Federal Communications Commission v. Allen- 
town Broadcasting Corp., 349 U.S. 358, 75 S.Ct. 855, 99 
L.Ed. 1147 (1955). And where there is a possibility of draw- 
ing two inconsistent inferences from the evidence, the Commis- 
sion is not prevented from drawing one. National Labor Rela- 
tions Board v. Nevada Consolidated Copper Corp., 316 U.S. 
105, 62 S.Ct. 960, 86 L.Ed. 1305 (1942); National Maca- 
roni, supra. If the inference is supported by substantial evi- 
dence, it cannot be set aside even though the court could draw 
a different inference. National Macaroni, supra. 


The Commission must consider the initial decision of the 
Law Judge and the evidence in the record on which it was 
based. Cinderella Career and Finishing Schools, Inc. v. Fed- 
eral Trade Commission, 138 U.S.App.D.C. 152, 425 F.2d 583 
(1970). But the findings and conclusions of the Law Judge are 
not sacrosanct and are not necessarily binding on the Commis- 
sion or the court; they are part of the record to be considered 
on appeal. OKC Corp. v. Federal Trade Commission, 455 
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F.2d 1159 (10th Cir. 1972). When the Law Judge and the 
Commission reach opposite results, the Law Judge’s findings 
should be considered on review and given such weight as they 
merit within reason and the light of judicial experience. But 
this does not modify the substantial evidence rule in any way. 
OKC Corp., supra. 

Accord Blackfoot Livestock Comm’n Co. v. USDA, No. 86-7198, slip 

op. at 6 (9th Cir. Feb. 20, 1987). 

In a recent case, the Judicial Officer reversed an ALJ’s findings 
based on credibility determinations on the ground that the findings 
were “hopelessly incredible.” In re Ennes, 45 Agric. Dec. ____, slip 
op. at 11-19 (Mar. 3, 1986). However, that decision should not, of 
course, be construed as a voluntary decision to place a greater burden 
on the Department than is required, when the Judicial Officer overrules 
an ALJ’s findings based on credibility determinations. In other cases, 
where the Judicial Officer has overruled an ALJ’s findings based on 
credibility determinations, the Judicial Officer has merely relied on 
documentary evidence or inferences from the facts. ® 


I. (a) Respondent Violated the Standards (9 C.F.R. § 


1981, Which Were Inaccurate. 
Count I(a) alleges that respondent violated the standards by issuing 
five Official Health Certificates for the intrastate movement of 71 cattle 
from Meeker, Oklahoma, to Hugo, Oklahoma, which documents were 


inaccurate in that nine of the cattle listed thereon were certified as 
negative without confirmation from the State-Federal laboratory, as 
required (Finding 10). 

The ALJ found respondent to be “a most credible witness” (Initial 
Decision, Finding 11). However, determining the credibility of the 


© In re Aldovin Dairy, Inc., 42 Agric. Dec. ___, slip op. at 11-13 (Nov. 15, 
1983), aff’d, No. 84-0088 (M.D. Pa. Nov. 20, 1984); In re Farrow, 42 Agric. 
Dec. 1397, 1405-17 (1983), aff’d in part and rev’d in part on other grounds, 
760 F.2d 211 (8th Cir. 1985); Jn re Mattes Livestock Auction Market, Inc., 42 
Agric. Dec. 81, 96-109, aff’d, 721 F.2d 1125 (7th Cir. 1983); In re Stamper, 42 
Agric. Dec. 20, 28-44 (1983), aff’d, 722 F.2d 1483 (9th Cir. 1984); In re King 
Meat Co., 40 Agric. Dec. 1468, 1500-08 (1981), aff’d, No. CV 81-6485 (C.D. 
Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to 
consider newly discovered evidence), order on remand, 42 Agric. Dec. 726 
(1983), aff'd, No. CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 
1982, reinstated nunc pro tunc), aff’d, 742 F.2d 1462 (9th Cir. 1984) (unpub- 
lished). See, also, Jn re Muehlenthaler, 37 Agric. Dec. 313, 330, aff’d mem., 
590 F.2d 340 (8th Cir. 1978); Federal Radio Comm’n v. Nelson Bros. Bond & 
Mortgage Co., 289 U.S. 266, 285-86 (1933); Southern Nat’! Mfg. Co., v. EPA, 
470 F.2d 194, 197 (8th Cir. 1972); Retail, Wholesale & Dep’t Store Union v. 
NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); Nix v. NLRB, 418 F.2d 1001, 1008 
(Sth Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 732, 742 (D.C. Cir. 
1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise § 
10.04 (1958 & 1970 Supp.). 
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witnesses is not important under count I(a) since respondent did not 
deny that he signed the certificates on January 8, 1981, but rather that 
he did not “know what day [he] signed the health certificate on” (Tr. 
393). 

I am here giving respondent the benefit of the doubt regarding his 
overall testimony on whether he signed the certificates on January 8, 
1981, because he had previously testified that he had signed on that 
date. In fact, complainant’s counsel had specifically asked respondent 
what day he had drawn the blood, what day the lab tested the blood, 
and what day respondent had signed the certificates. Respondent af- 
firmatively testified that he signed on the 8th of January 1981. (Tr. 
385-86): 

Q. Dr. Collins, can you tell me why did you put 1-8-81 on 
the health certificate? 


A. I don’t know, for some reason, probably I was at Cletus’ 
place and I saw the cattle then -- for what reason I don’t 
know. 


Q. But, did you see the animals when you bled them on the 
5th? 


A. Yes. 

Q. Now, sir, why is it, for the date of test, you have 1-5-81? 

A. That’s the day you must have there, the day you saw the 
cattle. 

Q. The day you saw the cattle? 

A. No, the day you drew the, got the blood out of the cow. 


Q. Okay. Then, sir, why below that did you put, State/Fed- 
eral Laboratory? 


A. Because the State/Federal Laboratory ran the test on the 
blood. 


Q. But, they didn’t run it on the Sth, did they? 
A. No, they did not. 


Q. Because you drew the blood on the Sth. They ran it on 
the 7th: 


So, we have the Sth that you drew the blood. We have the 
7th that the lab tested the blood. We have the 8th that you 
signed this. 


A.That’s true. 





Respondent’s testimony throughout the proceeding displays a lax atti- 
tude toward the Cooperative State—-Federal Disease Control and Eradi- 
cation Program in Oklahoma, and consistently seeks to minimize the 
seriousness of the State-Federal Program (Finding 4). For instance, 
when complainant’s counsel confronted Dr. Collins on the question of 
how he could have signed the certificates on January 8, 1981, as nega- 
tive for nine animals, without confirmation by the State-Federal labo- 
ratory, respondent as much as admitted that he listed as negative on the 
8th of January blood which he drew on January 12, 1981, that he just 
expected to be negative on its later return (on January 14, 1981) from 
the lab (Tr. 392-93): 


Q. Didn’t you know that the blood samples from the Sth had 
hemolyzed and couldn’t be run? 


A. Yes, I did. 


Q. So, for those animals, nine, isn’t 1-12-81 the correct day 
you drew the blood? 


A. It could be. It’s the correct day I drew the blood but 
were they -- and they were negative. And, so if they were 
negative on the 12th, they are going to be negative on the Sth. 


Q. But, sir, I thought you just told me they could —- that this 
particular area -- 


A. If I still have both legs on the 12th, then I still have, then 
I can bet you $20. I had both legs on the Sth. 


Q. Sir, all I’m trying to ascertain is this is -— you said this was 
the date you drew the blood? 


A. This is the date I drew the blood. 

Q. Yes, but for those nine animals the blood sample was 
hemolyzed. You drew it again on the 12th. So, why didn’t the 
health certificate reflect that? 

A. And, I might draw it again on the 22nd. 

Q. Uh-hum. 

A. But, these animals were still negative on the Sth. 


Q. But, sir, how do you know those nine were negative on 
the Sth when you didn’t have any blood to run? 


A. Because they are negative on the 12th. And, if they’re 
negative on the 12th, they’ll be negative on the Sth. 


Q. So, you didn’t see any need to go back and change your 


A. No, sir, I did not. 
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I infer from all the facts, particularly the fact that respondent admit- 
tedly dated the health certificates January 8, 1981, that respondent 
actually signed the documents on January 8, 1981, before the results of 
the January 12, 1981, retest were received on January 14, 1981. Dr. 
Collins’ cavalier attitude and reverse methodology from the patent re- 
quirements of the standards are particularly disturbing. 

The Standards for Accredited Veterinarians (9 C.F.R. § 161.2(b)) 
provide, in pertinent part, that an accredited veterinarian shall not sign 
any certificate or permit such a certificate to be used unless it is accu- 
rate and fully completed (Finding 5). There is much argument in this 
proceeding on both sides, including findings and dicta by the ALJ, on 
the matter of when the certificates were “issued.” (Tr. 26-30, 39-44, 
49-54, 58, 70-72, 86-87, 104, 109, 228, 332, 376, 385-95, 397; 
ALJ’s Decision and Order, pages 6, 7, 8, 22, 29, Nov. 13, 1985). 

While the term “issued” is used in the complaint, it is more useful as 
a shorthand description of the standard’s bifurcated overall scheme, 
than as a definitive term. The standard on its face is clearly and plainly 
written in the disjunctive, differentiating between signing, on the one 
hand, or, on the other, using. “In statutory construction ’or’ is to be 
given its normal disjunctive meaning unless such a construction renders 
the provision in question-repugnant to other provisions of the statute.” 
In re Beef Nebraska, Inc., 44 Agric. Dec. __, slip op. at 34 (Nov. 
26, 1985), aff'd, 807 F.2d 712 (8th Cir. 1986), quoting from Gay 
Union Corp. v. Wallace, 112 F.2d 192, 197 n.15 (D.C. Cir.), cert. 
denied, 310 U.S. 647 (1940). Accord United States v. Field, 255 
U.S. 257, 262 (1921). Thus, it is possible under 9 C.F.R. § 161.2(b) 
for a certificate to be signed but not used; or, conversely, to be used but 
not signed. Both, whether done jointly or severally, could result in 
violations. 

Compare, for instance, Dr. Collins’ use of Official Health Certificates 
as a tally sheet (Finding 11) for the convenience of buyer and seller. 
However, it is not necessary to address that in this proceeding, where 
respondent has both signed (Finding 10) and used (Finding 13) the 
subject documents, but has not been charged in the complaint for im- 
proper use without signing. 

Even though the complaint charges that respondent “issued” inaccu- 
rate health certificates, the compiaint is broad enough to cover the 
lesser included offense (which I have found) of signing inaccurate 
health certificates. 

Moreover, it is well settled that the formalities and technicalities of 
court pleading are not applicable in administrative proceedings. ’ It is 


7 Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville Broad- 
casting Co., 309 U.S. 134, 142-44 (1940). 
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only necessary that the complaint in an administrative proceeding rea- 
sonably apprise the litigant of the issues in controversy; any such notice 
is adequate and satisfies due process in the absence of a showing that 
some party was misled. ® 

The documentary evidence (Official Health Certificate Numbers 
73-787041 through -—45, dated January 8, 1981, and signed by respon- 
dent), testimony (Tr. 385-86, 392-93) and inferences from the facts 
establish a violation of the standards (9 C.F.R. § 161.2(b)). These 
Official Health Certificates had inaccurately listed as negative nine ani- 
mals whose blood had hemolyzed, rendering impossible such a negative 
determination on January 8, 1981. 


(b) Tt Is. No Basi O he ALJ's Findin 
hat_R i i i I 
ifi = 4 -4 - 
quired. 

Count I(b) alleges that respondent violated the standards by failing to 
submit five Official Health Certificates, numbers 73-787041 through 
-45, dated January 8, 1981, to the State Animal Health Official, as 
required (Finding 14). 

The State Animal Health Official, Dr. Hartin, testified that his office 
had no record of ever receiving these numbered documents required to 
be filed by respondent (Tr. 69, 90). Business records kept in the nor- 
mal course of business are usually probative to their content, without 


some other direct evidence to the contrary. Respondent had a very 
good reason to withhold submission of the documents, and that would 
be to conceal a violation on January 8, 1981. However, respondent’s 
testimony that the five Official Health Certificates were submitted as 
required (Tr. 384) was not discredited. There is no other proof extant, 
and the ALJ found that Dr. Hartin’s testimony “is not deemed reliable 
or persuasive on this point” (Initial Decision, Finding 19, at 12). 


© NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938); 
Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. 
Sunnyland Packing Co., 557 F.2d 1157, 1161 (Sth Cir. 1977); L.G. Balfour Co. 
v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn’s Freezer Meats of Chicago, Inc. 
v. USDA, 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & Co. v. United States, 
393 F.2d 247, 252-53 (7th Cir. 1968); Cella v. United States, 208 F.2d 783, 
788-89 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954); American Newspa- 
per Pub. Ass’n v. NLRB, 193 F.2d 782, 799-800 (7th Cir. 1951), cert. denied 
sub nom. International Typographical Union v. NLRB, 344 U.S. 816 (1952); 
Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. Muller 
& Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. v. 
FTC, 135 F.2d 453, 454-55 (7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 
118 F.2d 780, 788 (9th Cir. 1941); In re Sterling Colo. Beef Co., 35 Agric. Dec. 
1599, 1601 (1976) (ruling on certified questions), final decision, 39 Agric. Dec. 
184 (1980), appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re 
Holcomb, 35 Agric. Dec. 1165, 1173-74 (1976). 
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I would not have deemed respondent’s anecdote concerning the sub- 
sequent brucellosis testing of a supposedly butchered cow in the Indem- 
nification Program (Tr. 43, 46-47, 124-25, 160-61; RX A, RX B) to 
be proof that the Federal Government is a poor recordkeeper (Initial 
Decision, Finding 19, at 12). Moreover, I would not have speculated 
on the reason for the absence of the Official Health Certificates from 
Dr. Hartin’s files as the ALJ did in her Decision and Order (Initial 
Decision at 28). 

Suffice it to say that the ALJ personally took the testimony on this 
count, and there is no proper ground for reversal here. 


II. There Is No Basis to Overturn the ALJ’s Finding that Re- 

P ly Submitted B llosis Test R LNumt 

2410934 on January 12, 1981, as Required. 

Count II alleges that respondent violated the standards by submitting 
Brucellosis Test Record Number 2410934, on or about January 12, 
1981, which was not accurately completed, in that the blood submitted 
with Brucellosis Test Record Number 2410934 was not drawn from the 
nine animals listed thereon, as required (Finding 12). 

Complainant’s theory of this count is that respondent signed certifi- 
cates on January 8, 1981, which cleared all 71 cattle for subsequent 
sale on January 9, 1981, before the pertinent results by the State-Fed- 
eral laboratory were available on nine cattle whose blood samples had 
hemolyzed. Thus, it is by logical deduction that complainant seeks to 
prove count II, to wit: that the nine blood samples submitted on Janu- 
ary 12, 1981, could not have come from the nine cattle listed on Bru- 
cellosis Test Record Number 2410934 because those animals had al- 
ready been delivered to the buyer on January 9, 1981. My reading of 
the record suggests that complainant has no other technical difficulty 
with Brucellosis Test Record Number 2410934 than that the blood sub- 
mitted was not from the listed cattle. 

Respondent testified that the cattle were delivered on January 14, 
1981 (Tr. 384). Complainant’s witness, Mr. DeVries, testified that he 
took delivery on January 9, 1981 (Tr. 226). Respondent’s witness, 
Mr. Jimmy Gouker, testified that the cattle were delivered on the 14th 
of January 1981 (Tr. 412). Both Mr. DeVries (Tr. 227) and Mr. 
Gouker (Tr. 410) testified from cancelled bank checks to refresh their 
respective recollections. The ALJ found complainant’s witness, Mr. 
DeVries, not persuasive or reliable, in that Mr. DeVries gave “less than 
forthright, assured testimony” (Initial Decision at 26). But, in essen- 
tially the same factual situation (using cancelled checks to refresh rec- 
ollection) the ALJ chose to believe respondent’s witness, Mr. Jimmy 
Gouker, whom she found a “persuasive witness” (Initial Decision, 
Finding 11). All the witnesses had readily apparent biases, Mr. 
DeVries, Dr. Collins and Mr. Jimmy Gouker (possibly) had the pend- 
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ing civil suit (Tr. 6, 311, 336-39, 347, 387-88), and Dr. Collins had 
this proceeding, to affect their testimony. 

I would not have found for respondent on the testimony of these 
witnesses. However, as pointed out at the outset, I will not reverse the 
ALJ’s findings based on her evaluation of the credibility of witnesses 
except in rare circumstances, which are not present here. 


III. Respondent Did Not Personally Draw Blood from the 160 
ber 1548795, as_ Required, 

The Cooperative State-Federal Brucellosis Eradication Program, 
which is based on Federal (Finding 5) and State (Finding 7) standards 
and regulations, requires that an accredited veterinarian personally 
draw the blood samples for submission--together with the Official Bru- 
cellosis Test Record--to the State-Federal laboratory. Count III al- 
leges that respondent did not personally draw the blood submitted with 
Official Brucellosis Test Record Number 1548795, as required (Finding 
15). 

Count number III turns upon the relative credibility of witnesses, and 
whether their respective scenarios are believable in the factual situ- 
ations described. Although somewhat pedestrian, the best way to dis- 
cern with reasonable certainty what likely happened on the crucial 
dates of November 22 and 24, 1982, is to review the testimony in some 
detail. When the relevant statements of respondent, Louis Miller, 
Mark Collins, and Nathan Goldenberg are juxtaposed, they reveal un- 
disputed facts which result in a strong inference that respondent did not 
personally draw the blood reported on Brucellosis Test Record Number 
1548795, as required. 

Respondent had been working for Mr. Cletus Gouker (who was de- 
ceased by the time of the hearing (Tr. 408)) for “in excess of ten 
years” (Tr. 366). Respondent testified that he sent his stepson Mark 
Collins to Gouker’s premises on November 22, 1982 (Tr. 333), when 
Gouker “persisted” in his request for respondent to send a layman over 
because “the buyer [Mr. Louis Miller] would be there that day and he 
wanted to look at the cattle as they went through the chute” (Tr. 334). 

Respondent testified that he arrived on November 22nd for a short 
while at the end of the day and met Mr. Louis Miller, but that he did 
not draw any blood in front of Mr. Louis Miller. Respondent testified 
that after his stepson’s work on November 22, 1982, he later returned 

on the 24th ® to draw blood from the same animals (Tr. 358). Deny- 
ing that he refrigerated and kept the blood from the 22nd, respondent 
testified rather that he “threw it in the trash,” and personally drew 160 
new samples on the 24th (Tr. 359). This activity would have required 
a 100-mile, 2-hour round trip to and from the Gouker premises, and a 
maximum of 4 hours of blood work (Tr. 359-60), for a total of 6 addi- 
tional hours. Respondent testified that he did not even charge Gouker 
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for his stepson’s work on the 22nd (Tr. 361). Complainant’s counsel 
elicited most of the above testimony from respondent during cross- 
examination, and the further fact that major portions of the Brucellosis 
Test Record Number 1548795 were filled in by someone other than 
respondent (Tr. 357-63) (emphasis added): 


Q. Okay. On what day did Mark go out to the premise to 
draw blood? 


A. He did not go out -- I did not send him at any time to 
draw blood from Cletus Gouker’s cattle. 


Q. Okay, what did you send him to do? 


A. I sent Mark to Cletus Gouker’s place to get things ready 
and have them ready for when I got there because I was a very 
busy man that day. 


Q. Okay. 
And, he did not draw any blood? 
A. He drew 160 samples of blood. 


Q. But, sir, you just stated you didn’t have him to draw 
blood? 


A. No, you stated that. 
Q. No, I asked you -—- 
A. I stated that -- 


Q. I asked you if you sent him out to draw blood on the 
22nd? 


A. I did not send him out to draw blood on the 22nd. 
Q. Okay. But, he drew blood on the 22nd? 


A. He went to prepare for me and subsequently drew blood. 


® Respondent's exhibit E for identification, which is a letter from the Department 
to respondent dated June 15, 1983, stating, inter alia, that the blood was drawn 
on November 29, 1982, was not received in evidence, and therefore, there is no 
basis for any argument that might be made by respondent to the effect that Louis 
Miller must have originally told the Department that the blood was drawn on No- 
vember 29, 1982. In any event, the basis for the Department's error is obvious. 
The first page of the Brucellosis Test Record signed by respondent shows a figure 
that looks like November 29, 1982 (CX 5, p. 1), but on the other pages of the 
report, the figure is clearly written as November 24, 1982. I infer that the errone- 
ous date on the Department's letter came from the respondent’s poor handwriting 
on the first page of the report. Respondent testified that the date on the first page 
of the report is November 24, 1982 (Tr. 355). 
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Q. On what day did he draw the blcod? 
A. 22nd. 


Q. On -- so, on 11-22-1982, your son, Mark, did draw 
blood, 160 samples? 


A. He did. 
Q. Okay. 


Now, was that 160 samples of blood, from the animals on 
this test chart? 


A. Yes, it was. 
Q. Okay. 


Now, you also testified that you then went back on 11-24, 
yourself, and you personally drew the blood from these ani- 
mals? 


A. That’s true. 

Q. Okay. And, that on 11-22, when you went out it was 
almost dusk and you were only there for a short period and you 
met Mr. Miller? 

A. Yeah -- I saw Mr. Miller, I’m sure I talked to him. 

Q. You’re sure? 


A. I don’t know if there was a formal introduction or not but 
I’m certain —- that we were then as close as you and I. 


Q. Okay. 
Dr. Collins, if your son drew blood on the 22nd, why did 
you go back on the 24th to draw blood from the same animals? 
A. State law requires it. 
Q. The State law requires it, okay. 


Dr. Collins, what did you do with the blood that your son 
drew on the 22nd? 


A. Threw it in the trash. 
. You threw all the vials in the trash? 
. Uh-hum. 


Q 
A 
Q. Dr. Collins, do you have a refrigerator? 
A. Yes, I do. 

Q 


. If you had to put that blood in the refrigerator, would it 
have kept? 
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A. Yes, it would have. 
Q. Thank you, sir. 

But, you didn’t do that? 
A. No, I did not. 


Q. How long did it take you on the 24th, to draw the blood 
from the 160 animals? 


A. I don’t remember because we were range breeding that 
day. 


Q. Can you render a guess how long it would take you to 
draw 160 samples? 


A. I would say it would probably take all 160 samples —- that 
would be probably two and a half to three hours, maybe four. 


Q. Maybe four hours at max? 


And, how far of a drive was that? 


A. It’s 50 miles to Cletus’ place. 


Q. So, 100 miles round trip? 
A. Right. 


Q. Okay. And, sir, how long would it take you to drive 100 
miles? 


A. I don’t know, probably two hours. 
Q. Probably two hours? 
A. Right. 


Q. And, when you went there on the 24th, did you go di- 
rectly and start drawing the blood or did you talk to Mr. 
Gouker first and have things get ready or —- 


A. No, I was in no rush on the 24th. 


Q. You were in no rush. So, if we add the maximum time it 
would take to draw the blood, plus travel time, and you stated 
you could not go on the 22nd because you were a very busy 
man. 


A. Yeah. 


Q. So, you sent your son out on the 22nd, to get things 
ready. He drew blood from the same animals, but you threw 
that blood in the trash. Now, I assume you didn’t do that in 
front of Mr. Gouker? 
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A. Didn’t do what in front of Mr. Gouker. 
Q. Dispose of the blood that your son drew? 
A. No. 

Q. Okay. 


And, then you went back two days later, and you drew 
blood from the same animals, you spent the driving time going 
there. Did you charge for your time for your son on the 22nd? 


A. No, I did not. 


Q. You did not. Well, sir, tell me, again, why did you send 
your son on the 22nd? 


A. To get things ready because we knew we were going to be 
in a rush. We were probably going to have to bleed by light, 
artificial light. And, this is car lights. 


Q. Uh-hum. I knew I was going to run late, the sales is, was 
going to last late. 


Q. Uh-hum. 


A. And, if we had to do that, I wanted everything ready. He 
was there with the tubes and I sent tubes and everything he’s 
going to need, so when I stepped in we can start. 


Q. Okay. 


Did your son tell you why he drew the blood? 
A. Yes. 


Q. What did he tell you? 


A. That Mr. Miller and Mr. Gouker persisted at him to draw 
the blood, they persisted at him and he did. 


Q. And, he did. Sir, did you do a lot of work for Mr. 
Gouker? 


A. Yes, I do —- or did. 


Q. You did. But, you stand firm that you sent your son out 
on the 22nd, he drew the blood from the same animals. But 
yet, you went back on the 24th and you threw those samples 
from the 22nd away. 


A. Yes, I did. 


Q. And, you did all of that because you knew that it was 
wrong for your son to draw the blood without you being there? 


A. Yes. 
Q. Dr. Collins, I’d like to call your attention to Complain- 
ant’s Exhibit No. 5. Is that your signature on the first page? 
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A. it is. 


Q. Okay. Could you turn to the second page, please? Okay, 
that is a printing of Dr. Collins, correct? 


A. Yes, sir. 
Q. Okay, is that your printing? 
A. That is my printing there, yes. 


Q. Okay. Could you turn to the next page, please? Again, is 
that your printing? 


A. No, it isn’t, this page was printed by —- 


Q. Okay, could you turn to the next page, please? And, 
what page number is that? 


A. This might be mine, I don’t know. 
Q. That’s four, page four of seven. 


A. This one is mine, maybe this is mine, let me check, I 
don’t know. This one is not mine. 


Q. That one is not yours. 
A. And, this one is mine. 


Q. The next one is yours. I’m asking you to look at just the 
word “Collins” . 


A. I’m looking at it. 
. Okay, the next one? 


. This is not mine. 


. There’s one more. 


Q 
A 
Q. That’s not yours. And, the next one? 
A 
Q 


. Two more. 


A. This is not mine. 


Based on all the evidence as to this issue, I believe that respondent 
has constructed an elaborate scenario to rebut Mr. Louis Miller’s sworn 
statement, reproduced below, that Mr. Miller saw respondent at the 
Gouker premises on November 24, 1982, after Mr. Miller watched his 
stepson actually bleed the 160 cattle on November 24, 1982. Although 
the ALJ specifically found respondent to be “a most credible witness” 
(Initial Decision, Finding 11), and respondent’s testimony on this 
count to be “both credible and most persuasive” (Initial Decision, 
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Finding 17), based on all the facts, I do not believe respondent when 
he testified that these events occurred on November 22, 1982. How- 
ever, even if I did believe respondent about the November 22nd date, 
it would not change the outcome, because I would still infer that re- 
spondent did not go out and rebleed the 160 cattle. That is, respon- 
dent used the blood which was drawn by his stepson on either Novem- 
ber 22, 1982, or, November 24, 1982. 

Mr. Louis Miller appears by way of a sworn statement, because he 
was unable to appear personally (Tr. 292). Since the Department does 
not have subpoena power in these types of cases, and cannot pay wit- 
nesses’ expenses, there was no way for the Government to compel Mr. 
Louis Miller’s appearance (Tr. 292). When complainant sought to 
introduce the Miller statement, respondent’s counsel replied that “we 
have no objections to that” (Tr. 291). 

Thus, Mr. Louis Miller’s sworn statement was properly admitted, 
and is such crucial testimony that it is reproduced here, in its entirety, 
from the record (CX 10). Please note that: (1) Mr. Miller’s signature 
appears at the bottom of each of his typed, numbered pages, which 
signatures are typed and are set off by brackets here; (2) there are 
strike-throughs where Mr. Miller edited his statement, with his added 
material now set off by brackets; (3) Mr. Miller’s changes were all 
initialed by him in the original and are here set off by brackets; (4) Mr. 
Miller’s “Additional Comments” appearing at the end of his sworn 


statement were handwritten by USDA investigator Harry L. Pearce, in 
Mr. Miller’s presence (as were all his editorial changes), were read and 
approved by Mr. Miller and appear here set off by brackets; and (5) 
USDA Investigator Harry L. Pearce testified that Mr. Miller edited the 
statement in Mr. Pearce’s presence, line for line, and corrected all 
incorrect information (Tr. 295-99, 324-25): 


I, Louis Miller, of Route 1, Byars, Oklahoma, of my own 
free will do hereby make the following sworn statement in re- 
gard to the cattle which I purchased from Mr. Cletus Gouker of 
Meeker, Oklahoma. 


I presently reside in McClain County, seven (7) miles south 
of Asher, Oklahoma, on Highway #177. My previous resi- 
dence was in the Brewster, Kansas area where I operated a 
farming and stocker-feeder operation. Upon moving to Okla- 
homa, I contacted Mr. Gouker in mid-November concerning 
the purchase of some cattle to stock my new place in McClain 
County. I drove to Meeker, Oklahoma, in mid-November and 
was shown three (3) groups of cattle by Mr. Gouker in three 
(3) separate pastures. One pasture contained approximately 
thirty (30) head of cattle and was located approximately one 
(1) mile south of the Lincoln—Pottawatomie Countyline in Sec- 
tion 7, Township 11 North, Range 4 East. The second pasture, 
containing approximately sixty (60) head of cattle, was located 
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approximately three (3) miles south of Meeker, Oklahoma, in 
Pottawatomie County, Section 4, Township 11 North, Range 4 
East. The third group of cattle which I observed contained 
approximately seventy (70) head of cattle and was located ap- 
proximately one (1) mile south of Meeker, in Lincoln County, 
Section 28, Township 12 North, Range 4 East. 


[Louis B Miller} 


These three (3) pastures comprise a total of one-hundred 
sixty (160) head of cattle which I examined and agreed to pur- 
chase. It was agreed that a veterinarian would come to Mr. 
Gouker’s premise to test these cattle and that I would be pre- 
sent when the cattle were bled so that I might examine the 
cattle as to ages and place bangle tags in the ears of the cattle 
which I would purchase. 


Each of these three (3) groups contained black and black- 
white faced cattle, and some of the cattle in each group alread 
had calves by their sides. There were approximately a (30) 
head of calves at the time I originally viewed the cattle. 


On November 24th, I traveled to Meeker, Oklahoma, to as- 
sist Mr. Gouker in the testing of the one-hundred sixty (160) 
head of cattle which I had agreed to purchase. All of the cattle 
were grouped together at Mr. Gouker’s premises ready for the 
testing. A young man identified as the veterinarian’s son was 
there to bleed the cattle. The first group of cattle which were 
bled were primarily those cows which had calves by their sides. 
There were a few dry cows in the first group, but most of the 
first thirty to forty (30-40) animals were cows with calves. 
Each of the animals bled received a new bright metal eartag 
applied by the individual bleeding the cattle, and Mr. Gouker 
put in my 


ie 
{Louis B Miller] 


bangle tags at the same time. The first seventy-five (75) 
animals were tagged consecutively with orange bangle tags 
numbered one through seventy-five (1-75). The next sev- 
enty-five (75) animals bled were tagged with white bangle =e 
numbered consecutively one through seventy-five (1-75). 
final ten (10) animals were tagged with ten (10) small ca 
Gin ” numbered ninety-one through one-hundred 

91-100). 


Near the end of the bleeding of the cattle, another gentle- 
man arrived ee as the veterinarian. and—assisted—as— 


~ [LBM*]. Thad not met or 
seen the veterinarian until the last few cattle were to be bled. 


On November-39 [29 - LBM], 1982, Mr. Gouker called me 
to state that the cattle were all clean and that they could be 
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delivered. On this-same—date [November 30, 1982 - LBM], I 
traveled to Meeker, Oklahoma, with my stock trailer to assist 
in hauling the cattle and calves. Two (2) semi-loads of cows 
and a large number of calves in my trailer were delivered to my 
premises in McClain County. On returning to Meeker to get 
the balance of the cattle, Mr. Gouker met us on the road and 
stated that there was one (1) suspect in the group of animals 
tested and that all of the animals would have to be returned to 
his premises. 


nities 
[Louis B Miller] 


Upon learning this, we returned to my premises and re- 
loaded the animals to send back to Mr. Gouker’s premises. 


I told Mr. Gouker at this time that if there was any problem 
with the test on the cattle that I did not want any part of the 
cattle. He informed me at this time that the animal was just a 
suspect and that everything could be worked out. 


On Deeember—16 [the night of December 9, - LBM], 1982, 
Mr. Gouker called to inform me that the suspect had been 
removed and that the state had given him the go-ahead to sell 
the balance of the cattle. On this-same—date [Dec. 10, 1982 - 
LBM}, I received one-hundred fifty-nine (159) head of cattle 
from Mr. Gouker. At this time, I was led to believe that only 
one (1) animal from the one-hundred sixty (160) which I had 
observed being tested was removed from the herd and the bal- 
ance of the one-hundred sixty (160) head were sent on to my 
premises. 


Additional Comments: 


[* The individual who Cletus Gouker identified as being Dr. 
John Collins stayed at the farm for approximately fifteen (15) 
minutes. We did not draw any blood while he was there. The 
young man that tested the cattle took the blood. The young 
man was nineteen (19) to twenty-one years old. He was 5’5” 
to 5’6”, 140-145 Ibs.] 


Tv Tr 
Witness Witness 


March 16, 1983 
Louis Miller 
sail 

Respondent’s witness, stepson Mark Collins, was dispatched by re- 
spondent to Mr. Cletus Gouker’s premises purportedly on November 
22, 1982, to make preparations for the bleeding by respondent of 160 
head of cattle (Tr. 421). Mark Collins testified that the preparation 

time was minimal for setting up to bleed the cattle (Tr. 422-23): 

Q. Mr. Collins, I think you testified that you were sent down 


by your stepfather, Dr. Collins, to get the cattle ready. Could 
you tell me, what’s involved in getting the cattle ready? 
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A. We had to get all of our stuff unloaded and set up, rig up 
a table to set our tubes on. 


Q. Uh-hum. 
A. You know, get everything set up, it doesn’t take that long. 


Q. Okay. Now, when you got everything, the table, every- 
thing set up, what type of items were on the table? 


A. The paperwork and the box of tubes and my hand tagging 


Q. By paperwork you mean the test charts? 


A. The field sheet. 

In spite of the minimal set-up time, respondent sent his stepson on 
to the test site hours before his arrival. Mark Collins testified that he 
bled cattle destined for Mr. Louis Miller on November 22, 1982, at the 
Gouker premises for the blood samples to accompany (what later be- 
came) Brucellosis Test Record Number 1548795 (Tr. 420). Mr. Mark 
Collins’ further testimony was that respondent was “upset” about it, 
and that respondent told the witness that the blood drawn would have 
to be “thrown out and pulled again” (Tr. 422). However, Mark Col- 
lins testified on direct examination that he neither witnessed respon- 
dent drawing the blood samples from the same cattle nor did he see the 
existing samples, drawn by him, thrown away by respondent or anyone 
else (Tr. 421-22): 


Q. Alright. When you went from Tulsa to Meeker [i.e., Mr. 
Gouker’s premises] did your dad go with you? 


A. No, sir. 
Q. What did he tell you to do? 


A.He told me to go down and get things ready and he would 
be there as soon as he could get there. 


Q. Okay. Did you go down and get things ready? 
A. Yes. 

Q. Okay. Did he later show up? 

A. Yeah, a couple hours, not much later. 


Q. Okay. Between the time you got things set up and the 
time he got there, did you bleed any cattle? 


A. Yes, sir. 


Q. How come? 





A. Well, we waited around and Cletus asked me if I would 
go ahead and start and he though, you know, Dr. Collins would 
be there, so we started. Just, we just ended up working on 
those -- until he got there. 


. Okay. Do you know what happened to that blood? 
. Supposedly, it had to be thrown out. 

. Okay. 

. I didn’t ever see that again. 


. Did you kind of get chewed out for going ahead and start- 


. He was upset about it. He told me it had to be thrown 
out and he pulled again. 


Q. Do you know, of personal knowledge, whether it was 
pulled again? By personal knowledge —- 


A. I wasn’t there. 


Q.Okay, you don’t have personal knowledge then, that’s 
what I meant. 

Respondent’s employee, Mr. Goldenberg, testified that he assisted 
respondent in rebleeding the same 160 cattle on the 24th of November 
1982 (Tr. 442). Respondent likewise testified that he rebled these 160 
animals on that day (Tr. 335). 

Complainant’s witness, Mr. Louis Miller (by sworn statement), indi- 
cated that he was present at the Gouker premises on November 24, 
1982, at which time he saw an individual fitting Mr. Mark Collins’ 
description bleeding the 160 head (Tr. 289). Moreover, Mr. Miller 
stated he saw respondent at that time, but he did not see respondent 
draw any blood (Tr. 298). Respondent’s testimony corroborates the 
fact that respondent did not draw any blood in the presence of Mr. 
Miller, but avers that the date was November 22, 1982 (Tr. 335). 

In summary, then, we have the following undisputed facts: 


1. Respondent had been doing veterinarian work for Mr. 
Gouker for in excess of 10 years (Tr. 366); 


2. Mr. Louis Miller, who purchased the 160 head of cattle 
involved here from Mr. Gouker, was insistent that the blood be 
drawn on the day that he was there at the Gouker premises so 
that he could carefully observe each animal while the blood 
was being drawn (Miller Statement); 


3. Mr. Gouker expressed a strong desire to Dr. Collins that 
he (Dr. Collins) draw the blood while Mr. Miller was present 
(Tr. 334); 


4. As a result of Mr. Gouker’s strong urgings, respondent 


sent his stepson, Mark, to the Gouker premises alone, and re- 
spondent planned to come later (Tr. 334, 421); 
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5. The amount of “advance” work that the stepson could 
lawfully do was trivial, consisting merely of setting up a table 
and putting bottles, paperwork and tags on the table (which 
would take just a few minutes) (Tr. 423); 


6. At the request of Mr. Gouker, respondent’s stepson, 
Mark, began drawing blood from the animals in the presence 
of Louis B. Miller and drew the blood from almost the entire 
160-head lot before respondent arrived at the Gouker prem- 
ises (Tr. 334-35, 420-22); 


7. Respondent stayed at the Gouker premises for about 15 
minutes (Miller Statement), and did not personally draw any 
blood (Miller Statement; Tr. 334-35); 


8. Respondent’s employee, Nathan Goldenberg, hand-car- 
ried the 160 vials of blood to the State-Federal laboratory the 
no. after Thanksgiving 1982, or November 30th 

Tr. 439); 


9. In order for respondent to go back to the Gouker prem- 
ises and redraw the blood samples from the 160 head of cattle, 
respondent would have had to drive 100 miles round trip and 

- spend 3-4 hours drawing the blood (Tr. 360). 

Based on these undisputed facts, I infer that respondent used the 
blood samples taken by his stepson, refrigerated them, and later sent 
them to the laboratory for testing, rather than redrawing the blood 2 
days later, as claimed by respondent. 

My inference is also supported by respondent’s general attitude with 
respect to the Brucellosis Eradication Program. Perhaps this attitude is 
best explained by his understanding of his active role in effectuating 
cattle sales for his clients. Complainant’s counsel asked Dr. Collins if 
he was acting as an agent of the State or Federal Government when 
providing services in the eradication program, and respondent’s an- 
swers indicated some confusion, but more of a belief that he was work- 
ing for his clients who paid him for his services (Tr. 381): Q.What I’m 
asking is, when you submitted these Brucellosis test reports or when you 
do other functions in connection with the Brucellosis Eradication Pro- 
gram, testing, tagging, etcetera, do you feel that you are working for the 
State or Federal government? 


A. No. 
Q. Okay, who are you working for, sir? 
A. I’m working for my client. 
Q. You’re working for your client? 
Dr. Collins, do you disagree with the statement that as an 


accredited veterinarian you are an extension of the Federal 
government? 
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A. Yes, I agree with that part. 


Q. You agree with that part. But, yet, you’re not working for 
them when you do these activities in the Eradication Program? 
A. They are certainly not paying me for it. 
Also in this same portion of the testimony complainant’s counsel 
asked respondent why respondent went to such great lengths to react to 
his client’s requests. Respondent answered that he does everything that 


he can to respond to his client’s requests, and to assist in the sale of 
cattle (Tr. 383): 


Q. So, the majority of your income is from? 
A. Private sources. 
Q. Private sources. 

Dr. Collins, there is something I’d like for you to ex- 
pound upon for me. Why did you feel it so necessary that you 
react to Mr. Gouker’s request for the test of those cattle when 
you were so busy? 


A. You aren’t very familiar with veterinarians. 
Q. Okay. 


A. Most veterinarians do react to a client and they crowd 


everything they can into a day. 
Q. Uh-hum. 


A. He wanted to sell his cattle. He was a good client. He’s a 
good man, his man was going to be there. I wanted to do 
everything I could, and as we well know, I couldn’t. 


Q. You wanted to do everything you can to assist him in that 
sale of cattle? 


A. That’s part of the service that I offer. 

Certainly, there is nothing wrong with a professional providing good 
service to a client. However, an accredited veterinarian must not lose 
sight of the public interest, which he is bound to serve under his ac- 
creditation. The public interest in the State of Oklahoma under the 
eradication program is to reduce and then totally remove brucellosis 
(Finding 7). Respondent had subscribed to this program (CX 1; Tr. 
380; Finding 3). 

However, throughout this proceeding, respondent expressed dissatis- 
faction with the cooperative program, and testified that he had con- 
sulted “people [he knows] in politics” to try to change the program 
(Tr. 380). Respondent testified that he participated in disagreements 
(on how to complete cooperative program forms) among the Federal 
and State officials (Dr. Konyha and Dr. Hartin, respectively, and re 
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spondent (Tr. 390)). At one point, respondent testified that if the 
standards were followed as interpreted by certain health officials, then 
“the animal industry would shut down and stop tomorrow, you would 
have Oklahoma City so full of cows you couldn’t come to town” (Tr. 
397). 

Although the cooperative program’s requirements are somewhat 
time-consuming, respondent’s analysis, which complains that the pro- 
gram interferes with smooth commerce in Oklahoma cattle, is not well 
taken. On the contrary, I believe that the record in this proceeding 
reveals that the State of Oklahoma is probably suffering more restraint 
on commerce in cattle due to the lax attitudes of some cattlemen and 
some accredited veterinarians than because of the program. In fact, 
one only has to look at the eroding status of brucellosis infection in 
Oklahoma to understand the real problem. 

For instance, Dr. Hartin testified that until about 1980 or 1981 Okla- 
homa was certified as free of signs of brucellosis, but that by the time of 
this hearing, Oklahoma was a Class B brucellosis State (Tr. 63). The 
brucellosis classification of a state is very important to cattle commerce 
because of the commensurate degree of testing required for change of 
ownership. Dr. Hartin went on to testify that violations like the ones 
alleged in this proceeding could further erode the status of the State. If 
Oklahoma’s status were lowered from a B to a C, there would be a 


tremendous negative impact on the cattle industry because in a Class B 
State the requirement to move cattle interstate or intrastate is a single 
negative test within 30 days prior to shipment. However, in interstate 
shipments from a Class C State, the requirement is two negative tests at 
least 60 days apart, with the second test within 30 days of shipment 
(Te. 73): 


Q. Okay. 


Dr. Hartin, what effect would violations like this, what po- 
tential effect could violations of that nature have with regard to 
your achieving eradication of brucellosis or achieving a higher 
free status in the state of Oklahoma? 


A. The effect would be that you could possibly infect another 
herd which would spread within that herd. The status of the 
State is dependent upon the amount of infection in the state. 
And if you continue to increase the amount of infection then 
the status of the state could be lowered from a B to a C which 
would have a tremendous impact on the industry of the state in 
the movement of livestock in interstate commerce. 


Q. Could you elaborate a little bit on the impact to the indus- 
try, in what way? 


A. From a class B state the requirement to move cattle inter- 
state is a single negative test within 30 days prior to shipment. 
The same that is required to move within the state. 
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However, to move from a class C state the requirement is 
two negative tests at least 60 days apart, with the second test 
within 30 days of shipment. This puts a tremendous burden on 
the cattle industry to get these cattle tested twice in order to 
meet interstate shipping requirements. 


From the foregoing, it is easy to see that the real danger to the move- 
ment of cattle in commerce in the State of Oklahoma is the failure to 
control the spread of brucellosis. 

As stated above, I have found that respondent’s stepson, Mark, drew 
the blood from the 160 animals on November 24, 1982, based on 
Louis Miller’s sworn statement and my inference from the undisputed 
facts. This constitutes a serious violation of the standards, and strikes 
at the very heart of the Brucellosis Eradication Program (Finding 17). 
In fact, the Federal and State officials would lose control over the pro- 
gram, rendering it ineffective, if the program could not require that the 
accredited veterinarian personally draw the blood-test samples. 

The ALJ, however, believed the testimony that these events occurred 
on November 22, 1982, and that respondent and Mr. Goldenberg, his 
longtime former employee, then recently rehired, went back on No- 
vember 24, 1982, and rebled the 160 animals. In my view, the infer- 
ence from the undisputed facts set forth above (along with respondent’s 
general attitude towards the Brucellosis Eradication Program) outweighs 
the self-serving testimony of respondent and his longtime employee, 
notwithstanding the ALJ’s credibility determinations. However, in the 
event a reviewing court should disagree, I will set forth the sanction for 
each violation separately in the order. 

Since I have overturned the ALJ’s finding that respondent personally 
drew the blood samples on November 24, 1982, respondent’s argument 
that he was denied due process because he had no opportunity to 
cross-examine Louis Miller, whose sworn statement was received in 
evidence, or Mark Newman, who was involved in the original interview 
of Mr. Miller with respect to the affidavit, is not moot. However, it is 
well settled that responsible hearsay evidence is admissible in adminis- 
trative proceedings and may be sufficient to support an administrative 
finding of fact. In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
791-92 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976). In Maine Potato 
Growers, it is stated (34 Agric. Dec. at 791-92): 


The copies of the Federal inspection certificates were taken 
from official Government files and constituted reliable hearsay, 
which is admissible in administrative proceedings. Opp Cotton 
Mills v. Administrator, 312 U.S. 126, 155; National Labor 
Rel. Bd. v. Imparato Stevedoring Corp., 250 F.2d 297, 
302-303 (C.A. 3); Phelps Dodge Refining Corp. v. Federal 
Trade Com’n., 139 F.2d 393, 397 (C.A. 2); Ellers v. Railroad 
Retirement Board, 132 F.2d 636, 639 (C.A. 2); International 
Ass’n, Etc. v. National Labor R. Board, 110 F.2d 29, 35 
(C.A.D.C.), affirmed, 311 U.S. 72; National Labor Relations 
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Board v. Remington Rand, Inc., 94 F.2d 862, 873 (C.A. 2), 
certiorari denied, 304 U.S. 576. 


In some circumstances it has been held that hearsay evi- 
dence by itself is sufficient to support administrative findings of 
fact (compare National Labor Relations Board v. Remington 
Rand, Inc., 94 F.2d 862, 873 (C.A. 2), certiorari denied, 304 
U.S. 576; Ellers v. Railroad Retirement Board, 132 F.2d 636, 
639 (C.A. 2); Davis, Administrative Law Treatise (1958), < 
14.11; 40 Cornell L. Q. (1954), pp. 141-148; with Edison Co. 

v. Labor Board, 305 U.S. 197, 230; and Willapoint Oysters v. 
Ewing, 174 F.2d 676, 690-691 (C.A. 9)). But in this case we 
have adequate corroborating evidence. 

In the present case, there is ample evidence to corroborate the infor- 
mation in the affidavit. Specifically, respondent and his stepson admit 
that the facts referred to in the sworn statement as to the blood samples 
being drawn by a young man (Mark Collins) in the presence of Louis 
Miller are true, and the only dispute is whether Mark Collins drew the 
blood on November 22 or November 24, 1982. As stated above, I find 
respondent’s explanation, that Mark Collins drew the blood on Novem- 
ber 22 and that this was thrown away, to be incredible. 

Although the ALJ observed on page 20 of the Decision and Order of 
November 13, 1985, that she did “not deem it necessary to decide” the 
due process argument in this case, she did state by way of dicta that the 
“evidence adduced at the hearing . . . should partake and be in accord 
with that which is well recognized and accepted by the Federal courts” 
(ibid.). Presumably, she means that the evidence should be of the type 
that the Federal courts recognize as admissible in an administrative 
proceeding, even though it would not have been admissible in a court 
proceeding. It has repeatedly been held that the procedural and 
evidentiary rules in effect in court proceedings are not applicable in the 
department’s administrative disciplinary proceedings, '° and it is the 


10 Fairbank v. Hardin, 429 F.2d 264, 267 (9th Cir.), cert. denied, 400 U.S. 943 
(1970) (summaries of records admissible); Swift & Co. v. United States, 317 
F.2d 53, 55 (7th Cir. 1963); Swift & Co. v. United States, 308 F.2d 849, 851-52 
(7th Cir 1962); Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. 
denied, 347 U.S. 1016 (1954); and see American Beef Packers, Inc. v. USDA, 
486 F.2d 1048, 1049 (8th Cir. 1973); Jn re Wall, 38 Agric. Dec. 1437, 1446 n.4 
(1979) (official department publications admissible), rev’d in part on other 
grounds, No. 79-3714 (6th Cir. July 10, 1981) (unpublished decision, not to be 
cited as precedent), printed in 40 Agric. Dec. 927 (1981). 
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department’s policy to make no effort to follow them. 1" 

In the final analysis, respondent’s behavior has resulted in serious 
violations of the Standards for Accredited Veterinarians (Finding 17). 
This behavior should not be confused with a lack of understanding of 
program requirements. On the contrary, respondent knows the re- 
quirements only too well, having once served as a Federal Government 
employee in Mississippi (Tr. 368). 

The Brucellosis Eradication Program is of national importance. In 
1980, the Federal Government spent $73,715,667 for brucellosis eradi- 
cation (Finding 4). In Jn re Winger, 38 Agric. Dec. 182, 189 (1979), 
involving a hearing held in 1978 leading to the revocation of a veteri- 
narian’s accreditation for stating on test records that he drew blood 
from 19 horses and 13 bulls, when, in fact, he drew blood from only 
three horses and three bulls (because of the untame disposition of the 
other animals), it is stated: 


Brucellosis has cost our Nation hundreds of millions of dol- 
lars a year in recent years, and is still costing about $30 million 
a year (Tr. 16). The eradication program depends on the in- 
tegrity of the work done by accredited veterinarians such as 
respondent. 

Respondent, by signing Brucellosis Test Record Number 1548795 re- 
lating to the unrestricted intrastate movement of 160 cattle, without 
personally drawing the blood samples, as required, seriously violated 
the Standards for Accredited Veterinarians. 


As stated in Jn re Scott, 37 Agric. Dec. 1822, 1832 (1978), aff'd, 
No. CV 78-0208-D (C.D. Ill. May 23, 1979), aff’d per curiam, No. 
79-1709 (7th Cir. Feb. 12, 1980) (unpublished), printed in 39 Agric. 
Dec. 104 (1980): 


The backbone of the nation’s animal disease eradication and 
control program is the official health certificate. It must pro- 
vide assurance to both the regulatory officials and the new 
owner of livestock that newly acquired animals will not intro- 
duce disease into the livestock population. It provides control 
of brucellosis, tuberculosis, and other communicable diseases 
that can affect both animals and man. Millions of dollars of 
public funds spent to eradicate livestock disease can be offset 
very quickly by practices indulged in by respondent. 


The practices involved in Scott, just quoted, which led to the revoca- 
tion of his accreditation as a veterinarian, involved his de‘iberate sign 


11 In re Corona Livestock Auction, Inc., 36 Agric. Dec. 1285, 1309-12 (1977), 
rev’d on other grounds, 607 F.2d 811 (9th Cir. 1979); In re DeJong Packing 
Co., 36 Agric. Dec. 1181, 1222-24 (1977), aff’d, 618 F.2d 1329 (9th Cir.) (2-1 
decision), cert. denied, 449 U.S. 1061 (1980); Jn re Hines, 35 Agric. Dec. 113, 
125 n.11 (1976); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791 
(1975), aff’d, 540 F.2d 518 (1st Cir. 1976); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 513 (1974), aff’d per curiam, 510 F.2d 966 (4th Cir. 1975) 
(unpublished). 
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ing and leaving with cattle owners incomplete Official Health Certifi- 
cates, which could later be used by the cattle owners to ship their cattle 
in unrestricted interstate commerce. While complainant’s evidence 
herein did not purport to reach quite this level of abuse, it takes very 
little imagination to foresee the great mischief which could occur if ac- 
credited veterinarians permitted others than themselves to draw the 
blood samples to be submitted to the State-Federal laboratory. Docu- 
ments could get into commerce which certify infected animals as free of 
disease, allowing spread of the disease to animal and man, great eco- 
nomic loss, and great harm to the State-Federal Brucellosis Eradication 
Program. 

Complainant adduced much evidence to show that respondent had 
engaged in conduct encompassing the same kind of behavior found in 
both the Winger and Scott proceedings. Complainant, however, did 
not satisfy the trier of fact that it carried its burden of proof on any 
count. Nevertheless, based on these precedents, a severe sanction 
should be imposed because of my finding that respondent did not per- 
sonally draw the blood samples as discussed above. 

The regulations as to accredited veterinarians provide, in pertinent 
part (Finding 6; 9 C.F.R. § 161.3(a)) (emphasis added): 


(a) The Secretary is authorized to suspend for a given pe- 
riod of time, or to revoke, the accreditation of a veterinarian 
when he determines that the accredited veterinarian has not 
complied with the “Standards for Accredited Veterinarians” as 
set forth in § 161.2, or in lieu thereof to issue a written notice of 
warning... . 

Respondent’s serious violation of the Standards for Accredited Vet- 
erinarians warrants revocation of his accreditation to perform disease 
control and eradication functions under cooperative State-Federal pro- 
grams. However, such revocation is not as severe as a “license” revo- 
cation. As stated in Jn re Winger, 38 Agric. Dec. 182, 187 (1979), 
appeal dismissed, No. 79-C-126 (W.D. Wis. June 1979), differentiat- 
ing between the severity of “license” revocation and “accreditation” 
revocation: 


It is important to note that this is not a license revocation 
proceeding. License revocation would be a more severe action 
because it would effectively deprive respondent of his liveli- 
hood. On the other hand, accreditation revocation would 
merely limit respondent from engaging in one aspect of his vet- 
erinary practice, e.g., federal-state control and disease eradi- 
cation programs. 


Respondent’s violation was willful, as that term is used in the Admin- 
istrative Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 Agric. 
Dec. 296, 297-314 (1975). An “action is willful if a prohibited act is 
done intentionally, irrespective of evil intent, or done with careless dis- 
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regard of statutory requirements.” American Fruit Purveyors, Inc. v. 
United States, 630 F.2d 370, 374 (Sth Cir. 1980) (per curiam), cert. 
denied, 450 U.S. 997 (1981). 

Accordingly, there would have been no need to give respondent no- 
tice of his violation and an opportunity to demonstrate or achieve com- 
pliance, even if the notice provisions of the Administrative Procedure 
Act (5 U.S.C. § 558(c)) were applicable. 

But the notice provisions are inapplicable since respondent has no 
Federal license that is being revoked. As stated in Jn re Ruster, 41 
Agric. Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an 
applicant is entitled as a matter of law. It is solely a ministerial 
privilege conferred on certain veterinarians to cooperate in the 
management of the Brucellosis Program. This privilege is con- 
ferred at the discretion of the Deputy Administrator as set out 
in 9 C.F.R. Part 161. It is not necessary, however, to engage 
in a lengthy dissertation of the distinctions between a license 
and accreditation under the Program to answer Respondent’s 
argument because, even if accreditation were a license, the ex- 
ception provided in the statute would apply. The actions of 
Respondent in issuing the Certificates were clearly willful acts 
and willful violations of the Regulations. Moreover, the acts of 
Respondent were detrimental to the public interest. '2 


The Ruster principles were recently affirmed in a similar case in Jn re 
Petty, 43 Agric. Dec. (Oct. 31, 1984), aff'd, No. 3-84-2200-R 


(N.D. Tex. June 5, 1986). 
For the foregoing reason, the following order should be issued. ' 
Order 


The veterinary accreditation of Dr. John H. Collins, under the provi- 
sions of 9 C.F.R. << 160-162, is hereby: (1) suspended for 60 days, 
for the violation in count I(a), and (2) revoked, for the violation in 
count III. 

This order shall be effective 30 days after service on respondent. 


In re: ADOLPH R. HOOPER AND B.G. SMITH. A.Q. Docket No. 282. 
Decision and order filed February 10, 1987. 


12 The notice provisions of the Administrative Procedure Act are not applicable 
“in cases of willfulness, or those in which public health, interest, or safety requires 
otherwise” (5 U.S.C. § 558(c)). Here the public health, interest and safety “re- 
quires otherwise.” 


13 This is one of a group of cases that has been unreasonably delayed in the Office 
of the Judicial Officer. During 1985 and 1986, the workload of the Judicial Officer 
doubled. Because of budgetary constraints, an assistant was not obtained until 
November 2, 1986. 
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ADOLPH R. HOOPER and B.G. SMITH 


Interstate transportation of brucellosis exposed cattle not accompa- 
nied by required permits—Admission of material allegations—Civil 
penalty. 


Clement McGovern, for complainant f' 
Respondent, pro se v 
Decision issued by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER AS TO RESPONDENT B. G. SMITH 
Preliminary Statement 

This proceeding was instituted under the Act of February 2, 4903, as 
amended, (21 U.S.C. § 111 and 120) (Act) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
the respondent violated section 111 and 120 of the Act (21 U.S.C. § 
111 and 120) and section 78.8 of the regulations promulgated thereun- 
der (9 C.F.R. § 78.8). 

Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk, by certified mail, 
upon respondent on July 30, 1986. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, the respondent was informed in the com- 
plaint and by the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint. The respondent has filed an answer in which he admits the 
material allegations of fact contained in the Complaint. Under such 
circumstances, section 1.139 of the Rules state that such action consti- 
tutes a waiver of hearing and directs the complainant to file for a Deci- 
sion based on the admission. This Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to deny the in his answer, are adopted 
and set forth herein as the findings of fact. 

Findings of Fact 

1. B.G. Smith is an individual whose address is Route 1, Centre, 
Alabama 35960. 

2. On or about October 2, 1985, the respondent moved interstate 
four (4) brucellosis exposed cattle from Centre, Alabama, to Rome, 
Georgia, in violation of section 78.8 of the regulations (9 C.F.R. § 
78.8), because the brucellosis exposed cattle were not accompanied by 
a VS Form 1-27 permit or an ”S” brand permit, as required. 

Conclusion 

By reason of the facts in the findings of fact set forth above, the 
respondent violated the Act and regulations promulgated thereunder. 
Therefore, the following order is issued. 


254 





Order 


The respondent is hereby assessed a civil penalty of one thousand 
dollars ($1,000.00). The civil penalty shall be made payable to the 
"Treasurer of the United States,” by certified check or money order, 
and which shall be forwarded to the United States Department of Agri- 
culture, Animal and Plant Health Inspection Service, Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North 
Sixth Street, Minneapolis, Minnesota 55403. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this 
Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice appli- 
cable to this proceeding (7 C.F.R. § 1.145). 

[This decision and order became final March 24, 1987.—Editor. ] 


In re: RONNIE SHELBY. A.Q. Docket No. 308. Order filed March 
25, 1987. 


Order, issued by John A. Campbell, Administrative Law Judge. 


ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the Com- 
plaint in this proceeding, is granted. 


In re: TERRY SMITH. A.Q. Docket No. 262. Decision and order filed 
February 10, 1987. 


Transporting interstate, livestock which tested brucellosis reactor— 
Civil penalty. 

Respondent transported a heifer which had been tested and found to be a brucellosis 
reactor, across state lines for supplemental tests. Befor submitting the animal for 
the testing, respondent removed identifying eartags and fasely identified someone 
other than himself as its owner. After the new test, which also showed the animal 
to be a brucellosis reactor, respondent transported it back across state lines. 
Respondent thereby willfully violated various USDA regulations ( 9 CFR §§ 
71.18(a)( 1)(i), 78.7 (a) and (b)). The transportation of the heifer was not ex- 
empt from the regulator requirements as a movement of cattle "during the course of 
normal ranching operations” under 9 CRF § 78.18. Nor did the "extension” of time 
given respondent to obtain additional testing allow him to transport the animal inter- 
state for such testing. Assessed a civil penalty of $900. 

Clement McGovern, for complainant. 


Respondent, pro se. 
Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
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TERRY SMITH 


Fifty head of cattle were tested March 6, 1985 forbrucellosis, an 
infectious disease harmful to both cattle andpeople. Five head were 
classified as “brucellosis reactors.”They were tagged and branded as 
reactors. Thirty-nine otherswere branded as “brucellosis suspects” and 
sold for slaughter. 

The remainding six heifers, which tested negative, had beenvac- 
cinated as calves. They were not branded, but were held therein quar- 
antine for further testing. Terry Smith, who had helpedin the testing, 
purchased these six heifers which then remained in the quarantined 
pasture while further testing took place. 

On April 5, 1985 the six were again tested and classified as“nega- 
tive.” 

One died and the remaining five were again tested July 6,1985 with 
four again being classified as negative. The fifth (the subject of this 
complaint) was initially classified as abrucellosis reactor, but this classi- 
fication was changed tobrucellosis suspect six days later, on re- 
evaluation of the history and test results. 

On August 5, 1985 this heifer was again retested and again classified 
as a brucellosis suspect. 

The August 29, 1985 test then showed her as a brucellosis reactor. 
Terry Smith requested time to have additional testingdone. An exten- 
sion was granted to October 6, 1985. 

On September 16, 1985, Terry Smith transported this heifer — classi- 
fied officially as a brucellosis reactor under the USDAregulations - 
from the quarantined pasture at Hendrix, Oklahoma to Bonham, 
Texas, a distance of about 25 miles or so, for the purpose of having a 
Texas veterinary do the supplemental tests. 

Before submitting the animal to the veterinary in Texas forthe test- 
ing, respondent Terry Smith removed the identifyingOklahoma eartags. 
Smith then falsely identified the heifer asbeing owned by someone 
other than himself. 

The September 16 Texas tests also show the animal to be a brucello- 
sis reactor. 

Respondent Smith than returned the heifer from Bonham, Texas to 
the quarantined pasture in Oklahoma. 

Complainant charges respondent Terry Smith with violations of the 
Act of February 2, 1903 (21 USC § 111 & 120) and related regula- 
tions (9 CFR 71.1 concerning the interstate transportation of animals in 
general and § 78.1 concerning the handling and interstate movement 
of brucellosis reactor cattle in particular). 

In particular, complainant alleges that respondent violated regulatory 
restrictions when he moved this heifer interstate without required indi- 
vidual identification tags (9 CFR 71.18(a)(1)(i)), without a “B” brand 
on the left jaw (9 CFR 78.7(a)), without a metal reactor tag on the left 
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ear (9 CFR 78.7(a)), without a required permit for brucellosis reactor 
cattle (9 CFR 78.7(b)), to an unauthorized destination (i.e., not a 
“specifically approved stockyard” nor a “recognized slaughtering estab- 
lishment”) (9 CFR 78.7). 

Complainant sees four violations of the § 78 provisions that day when 
respondent drove south to Bonham, then four more when he drove 
back home after visiting the veterinary facilities. Two violations of 71 
are alleged (but one was dismissed by complainant). 

The transportation of this heifer from Hendrix, Oklahoma to Bon- 
ham, Texas for the purpose of having veterinary medical tests per- 
formed, and the return trip, constitute interstate movement well within 
the scope and purpose of this Act and regulations. This is clearly not 
movement of cattle “during the course of normal ranching operations,” 
which would exempt some cattle moved under 78.18 regulatory re- 
quirements, as argued by respondent. (9 CFR 78.18) 

To exempt cattle moved interstate for the purpose of veterinary 
medical treatment or tests would open an intolerable loophole in the 
regulatory scheme designed to inhibit the spread and transfer of dis- 
eases among cattle, and people. 

Further, this argument presented by respondent Smith in his brief is 
not within the scope of the pleadings, nor is it supported by any evi- 
dence concerning “normal ranching operations.” 

Further, respondent Smith also argues that the “extension” of time 
given to him to obtain addition testing implied that he could transport 
the animal interstate to accomplish this purpose. This argument, first 
raised in respondent Smith’s brief, is also beyond the scope of the 
pleadings and improperly raised. Respondent did not offer any evi- 
dence of any other oral “extensions” of time exempting the cattle from 
all normal regulatory restrictions or limitations. Such an exemption 
seems absurd on it’s face. 

Regulatory restrictions applicable to a brucellosis suspect or reactor 
would/should not be suspended just because someone doubts the test 
results. ; 

To the contrary, such an interpretation would be totally inconsistent 
with any tight management requirements necessary to carryout the pur- 
pose of the law and related regulations to prevent the spread of infec- 
tious disease among cattle, and potentially, to people. 

Respondent contends that he tried to comply with the law, that he 
never willfully or intentionally violated the law and that, to the con- 
trary, his rights were violated by complainant. 

The evidence is clear and convincing that respondent Smith knew 
this heifer was classified as a brucellosis reactor before he transported it 
from a quarantined pasture in Oklahoma to see a veterinary medical 
doctor in Texas. Smith desired a “second opinion” because of some 
uncertainty in making the diagnosis. 
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TERRY SMITH 


In the four tests between March 6 and August 5, the first two were 
negative, the third on July 6 was initially classified as a brucellosis reac- 
tor, but was changed to suspect six days later when the test results were 
reconsidered and re-evaluated. Another test August 5 was inconclu- 
sive concerning the reactor status, but was a stronger indication of sus- 
pect status. The August 29th test clearly placed the heifer in the reac- 
tor class. 

Respondent Smith was skeptical concerning these findings and de- 
sired confirmation. He was given to October 6 to have additional tests 
done. The record fails to show any grounds for his skepticism. 

The record establishes very careful consideration of the status of this 
heifer by the USDA officials throughout this period and through all of 
these tests from March through August 1985. Respondent Smith, and 
his heifer, received every consideration that could be extended to him. 

Respondent Smith admittedly removed identification tags from the 
animal to insure unbiased test opportunities by people (in Texas) unfa- 
miliar with its history and test results in Oklahoma. 

It seems more likely than not, to achieve this secrecy, he removed 
the tags before reaching the state border, not leaving them to be re- 
moved as he neared the Texas vet’s facilities. The best place and op- 
portunity to remove the tags probably was in the quarantined pasture 
(in Oklahoma) while loading her in the truck. A secure time and place 
to do this near the Texas vet’s facilities would not be assured. 

The evidence establishes that it is more likely than not that the iden- 
tification tags were removed before crossing the Texas, Oklahoma bor- 
der. 

The preponderance of the evidence is persausive and convincing that 
respondent smith moved the animal in violation of the regulations as 
alleged in the complaint. 

Respondent knew exactly what he was doing and intended to do what 
he did. He just did not know the consequences of his actions, nor did 
he intend those consequences. His failure to understand that what he 
was doing was in violation of the regulations is irrelevant. His actions 
were “willful” as used in administrative law proceedings. Butz v Glover 
Livestock, 411 US 182, 185 (1973); Goodman v Benson, 286 F2d 896, 
900 (CA7 1961); Townsend v. U.S., 95 F2d 352, 357-8 (CADC 1938) 
cert. denied, 303 US 664 (1938); Silverman v CFTC, 549 F2d 28, 31 
(CA7 1977); Amer. Fruit Purveyors v U.S., 630 F2d 370, 374 (CAS 
1980); Henry S. Shatkin, 34 Agric. Dec. 296 (1975); G. Steinberg & 
Sons,32 Agric. Dec. 236, 263-269 (1973) aff'd 491, F2d 988 (CA2 
1974) cert. denied, 419 US 830 95 Supreme Court 53, 42 L.Ed2d 55 
(1974); Finer Foods Sales Co. v John R. Block, Secretary of Agricul- 
ture, USA, 708 F2d 774 (CA, DC 5/27/83); Vrana, AWA 244 J.O. 
decision, 11/6/84 p. 20. 
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Complainant recommends a civil penalty of $900 ($100 for each vio- 
lation). Binding precedents require that “great weight” be given to the 
recommendations of the complainant requirements. Jn re Braxton 
Worsley, 33 Agric. Dec. 1547, 1567 (1974). In re Sy B. Gaiber and 
Co., 31 Agric. Dec. 843, 845-51 (1972); In re J.A. Speight, 33 Agric. 
Dec. 280, 310-19 (1974); In re Samuel Esposito, 38 Agric. Dec. 613, 
665 (1979). 

The multiplicity of violations alleged for the trip to Bonham, Texas 
may be questionable, but it is consistent with USDA practice. The 
evidence supports complainant’s allegations. The recommended civil 
penalty will be assessed. 

Complainant’s Motion that the allegations of paragraph 3 (concern- 
ing the alleged failure to have identifying eartags on the return trip to 
Hendrix, Oklahoma) be dismissed is granted. 

Order 


The allegations contained in paragraph 3 are dismissed with preju- 
dice. 

The respondent, Terry Smith is assessed a civil penalty of $900. 1 
Payment shall be made within 180 days from the effective day of this 
Order. 

This Order shall become final and effective thirty-five (35) days after 
service on respondent, unless there is an appeal to the USDA Judical 
Officer within thirty (30) days of service. (7 CFR 1.142(c) & 
1.145(a)) 


[This decision and order became final March 31, 1987.—Editor.] 


' This civil penalty shall be paid by certified check or money order, payable to 
the “Treasurer of the United States.” 

It shall be mailed to the U.S. Department of Agriculture, Animal and Plant 
Health Inspection Service, Field Servicing Office, Accounting Section, Butler 
Square West, Sth Floor, 100 North Sixth Street, Minneapolis, MN 55403. 

The docket number of this case (AQ 262) shall be shown on the face of the 
certified check or money order. 





PACKERS AND STOCKYARDS ACT 
DISCIPLINARY DECISIONS 


In re: OSCAR BLACK, III, AND CUSTOM CATTLE COMPANY, INC. 
P&S Docket No. 6666. Decision and Order filed January 21, 1987. 


Dealer—Failure to pay when due—Suspension of registration—Cease 
and desist order. 


Summary: Respondents found to have failed to pay promptly and in full for 1,072 
cattle purchased for a total of $246,443.77. Respondents paid all but one seller 
within two or three weeks after the due date. The remaining seller was still owed 
$27,645.52 of the $59,845.52 purchase price at the time of the hearing under an 
agreed payment schedule. Complainant sought a 10 year suspension of respondent 
Black as a registrant under the Act for his participation in this unfair and deceptive 
practice. Upon consideration of all the circumstances, respondent Black was sus- 
pended for one (1) year conditioned upon his right to petition for the termination of 
the suspension after the expiration of 180 days and his demonstration that the un- 
paid livestock seller has been paid in full. An order was also entered against both 
respondents to cease and desist from failing to pay and failing to pay, when due, for 
livestock purchased. 


Allan R. Kahan, for complainant. 
Kent F. Hudson, Purvis, Mississippi, for respondent. 


Decision and order by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
The complaint alleges that respondents failed to pay for 1,072 head 


of cattle purchased in eight (8) transactions for a total of $246,443.37 
in the first week of December 1985. ' 

Respondents admitted the jurisdictional allegations, admitted the 
purchase of the cattle, but denied failing to pay and alleged that all 
debts had been paid. Respondents alleged that they had made every 
effort to comply with the law and if a violation occurred it was not 
willfully or knowingly committed. 

Trial of the issues took place in Hattiesburg, Mississippi, September 
30, 1986. Allan R. Kahan represented complainant and Kent F. Hud- 
son of Purvis, Mississippi represented respondent Black. 2 

At the opening of the hearing counsel agreed that respondents had 
paid in full, all but one of the sellers, within two or three weeks of the 
due date. 


' Sections 312(a) and 409 of the Packers and Stockyards Act (7USC 213 and 
228b) require that operators of stockyards, market agencies and dealers refrain 
from unfair, unjustly discriminatory or deceptive practices and must pay the sellers 
“before the close of the next business day following the purchase . . . and transfer 
of possession” of livestock. Failure to promptly pay or failure to pay, constitute an 
unfair and deceptive practice, Lewis v Butz 512 F2nd 681 (CA8 1975); In re Mid- 
States Livestock Inc., 37 Agric. Dec. 547 (1977). 


2 Respondent Custom Cattle is in default. 
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The single transaction which remained unpaid was satisfactorily re- 
solved with the seller by respondent Oscar Black, III and (Custom Cat- 
tle Vice-President) Raymond G.Willhoft, Sr., splitting the obligation 
equally between them, on an agreed payment schedule. 

Mr. Willhoft, Sr., and respondent Oscar Black, III had each paid 
approximately $16,100.00 (totaling $32,200.00 toward the total origi- 
nal obligation of $59,845.52) at trial time. 

Respondent Oscar Black, III had previously done business as Black 
Cattle Company and Black Cattle Order Buyers, Inc., until 1982 when 
they agreed to the entry of a Consent Decision authorizing a cease and 
desist order against operating when insolvent, issuing checks in pay- 
ment for livestock without sufficient funds and failing to pay when due 
the full purchase price of purchased livestock. Respondents Oscar 
Black, III and Black Cattle Order Buyers, Inc., were suspended for a 
period ofsix (6) months from operating under the Packers and Stock- 
yards Act. In re Oscar Black, III, d/b/a, Black Cattle Company and 
Black Cattle Order Buyers, Inc., Corp., 41 Agric. Dec. 493(1982). 
CE#8. 

After the 1982 suspension expired, respondent Oscar Black, III 
made arrangements with Raymond G. Willhoft, Sr., for Willhoftto fi- 
nance Black’s re-entry into business. Respondent Custom Cattle Com- 
pany, Inc., was formed as a successor to Black’s former businesses. 

Respondent Custom Cattle Company, Inc., was successfully operated 
until some time in 1985, at which time certain problems (not explained 
in this record) arose. 

Respondents conceded that they were two to three weeks late paying 
seven of the eight complaint transactions, and had not fully paid the 
eighth transaction. Approximately $27,600.00 was still owed 
($13,800.00 from Black and Willhoft) on the $59,845.52 debt at trial 
time. 

However, respondent Oscar Black, III denies that he was anything 
more than a nominal “president” and claims that he did not manage, 
control or operate the business. In addition, respondent Black chal- 
lenges the appropriateness of the sanction urged by complainant, i.e., 
10 year suspension with all but 180 days suspended, if the final transac- 
tion has been paid in full. 

Respondent Oscar Black, III was, on paper, the president of the cor- 
poration and was the person who handled all of the buying, selling and 
trucking of the cattle. The other officers were involved only in the 
financial and accounting aspects. They knew nothing and did nothing 
with reference to the purchase, sale or movement of cattle. 

The evidence establishes without any doubt that respondent Oscar 
Black, III operated, managed, supervised and controlled all livestock 
transactions that took place, the core operations of the business, from 





OSCAR BLACK, III, and CUSTOM CATTLE CoO., INC. 


which the subordinate, albeit vital, financial operations flowed. Both 
are vital and essential. 

Respondent Black was the de facto and de jure president of respon- 
dent Custom Cattle Company, Inc. His decision to bow to Willhoft’s 
will was his personal pragmatic decision, and also was his decision as 
President of Custom Cattle Company, Inc. 

Respondent Black contended that in early 1985 he was forced to 
transfer his 49 percent of the stock to Mr. Willhoft. Black contends 
that he received no payment or consideration of any kind for the trans- 
fer, that he did it (under duress) in order “keephis job” (i.e., keep 
respondent Custom Cattle Company operating, not lose his financial 
backing which was vital to buy or sell cattle). 

This record establishes no plausible explanation for this forced trans- 
fer of stock, if it occurred. There is no documentary support for 
Black’s contention that he transferred this stock to Willhoft. However, 
for purposes here, it may be an irrelevant factor, whether or not it was 
done, or why it was done. 

Black contends that he was told the banks were “concerned” and 
wanted the stock transfer. 

Complainant plausibly and convincingly argues that it is very illogical 
for the bank to be concerned: about the minority stockholders, but ap- 
parently unconcerned about the operation, management, supervision 
and control of all the livestock transactions. Be that as it may, it does 
not seems to be dispositively relevant whether Black transferred the 
stock, or did not transfer the stock, as he contends. He continued to 
direct, control and operate the business in all of its vital buying, selling, 
trucking operations, the same as before 1985. 

Next, in early December 1985, respondent Black contends that he 
was instructed by Raymond G. Willhoft, Sr., that he (Black) could no 
longer write checks to pay for livestock as he (Black) always had done. 
Black contends that Willhoft directed him not to write checks without 
Willhoft’s approval. $ 

Black complied with his instructions from Willhoft and failed to 
promptly pay for the complaint transactions. 4 

The single remaining unpaid transaction was with Meridian Order 
Buyers, who desired to hire respondent Oscar Black, III towork for 
them. Black accepted the position and agreed to personally pay 50 
percent of the $59,845.52 that Custom Cattle owed Meridian Order 


% Willhoft is Vice-President of respondent corporation, and provided the financial 
base of the business. 


* Four of the transactions were paid in about three weeks or less and three in less 
than four weeks. 
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Buyers. Vice-President Raymond G. Willhoft, Sr., also agreed to per- 
sonally pay off the other 50 percent. (The record does not show why 
the respondent corporation, Custom Cattle Company, did not pay this 
transaction and left it to the two officers to personally assume and pay.) 

Complainant argues that (1) respondent Black’s testimony is incred- 
ible, (2) that there is nothing to document the transfer of his 49 per- 
cent of the stock to Willhoft and, (3) that Black’s agreement to pay off 
50 percent of the corporate obligation to Meridian Order Buyers proves 
that in fact Black still owned the 49 percent of the stock. 

The record clearly, firmly and unquestionably establishes that Black 
agreed to pay off half the last obligation in order to get and keep his job 
~ which he highly prizes and appreciates - with Meridian Order Buyers, 
Inc. (TR p. 36, 66, 67, 71, 72, 76, 78) 

Much attention was given to the internal dispute between Willhoft 
and Black concerning the division of authority within the corporate 
framework. 

This dispute is essentially irrelevant for purposes here. The fact is, 
respondent corporation purchased the cattle and failed to pay as re- 
quired. Oscar Black, III was the only one who handled transactions for 
the corporation and managed, directed, supervised and controlled the 
key functions — buying and selling cattle - for the respondent corpora- 
tion. It was his business from beginning to end. He was not merely an 
employee hired to work for Custom Cattle. 

While the record does not satisfactorily explain in any depth the rea- 
son for internal policy changes between Black and Willhoft or the pur- 
ported transfer of stock, the deficiency seems to be of little or no sig- 
nificance here. It is not dispositive here. 

If respondent Black yielded to the will of Raymond G. Willhoft, 
rather than comply with the requirements of the law, that was Black’s 
decision. Understandable, yes, permissible, no. 

Complainant argues that respondent Black’s testimony is incredible. 
At first blush this has appeal. However, that appeal fades on close 
inspection. Respondent Black probably testified truthfully, but it seems 
more likely that he just did not testify to the whole truth. § 

He quibbled about some things, but he was firm and clear about key 
points - his knowledge and operation of the business, his deference to 
Willhoft in financial matters and his need to yield to Willhoft (however, 
unwise that may have been). Respondent Black’s testimony is consid- 
ered to be basically credible and truthful, though, perhaps incomplete 
or shaded at points. 


§ This may occur without fault of the individual witness/party, contingent on ques- 
tions that were asked (or not asked), tactics/strategy of attorneys, and perceptions 
of the evidence as it is received at the trial. 
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The failure to promptly pay is admitted. Respondent Black was the 
chief operating officer, in fact and on paper. 

Respondent Black is also a major stockholder. Respondent Black 
has failed to present satisfactorily persuasive evidence to prove his 
claimed transfer of stock to Willhoft in early 1985. 

Here the transactions (save one) were all fully paid in less than 30 
days. No significant economic loss was sustained by any cattle seller. 
Respondent Black’s failure to see the transactions were promptly paid 
arose from an internal dispute within respondent corporation (that pos- 
sibly was beyond his control), and was founded on Black’s perceived 
need to bow to the will of those who financed the operation. 

Respondent Black’s action was “willful” in a legal sense, for he did 
what he intended to do with what he thought was justifiable reason. 
Butz v Glover Livestock, 411 US 182, 185(1973); Silverman v CFTC, 
549 F2nd 28, 31 (CA7 1977). However his failure to see that respon- 
dent corporation promptly paid for its purchased cattle was illegal. 

One cannot ignore the fact that respondent Black had similar viola- 
tions in 1982. This makes respondent Oscar Black, III a second of- 
fender in little over three years. 

Taking into consideration that — 


(1). seven of the transactions were paid in less than four 
weeks, 


(2). the eighth transaction had prompt arrangements for pay- 
ments satisfactorily made with the seller, 


(3). which resulted in more than half the obligations being 
paid by trial time (10 months after the transaction), 


(4). with no serious economic losses to sellers and, 


(5). with respondent Black trying to maintain the business and 
comply with demands of his key and controlling associates, 
it seems appropriate to suspend respondent Black for one (1) year, 
with the provision that the suspension may be terminated, after 180 
days, when the the last transaction is fully paid. 

Respondent Black is about 36 year old. He basically testified truth- 
fully. He unwisely bowed to his colleagues orders, and violated the law. 
His motivation is understandable. 

Most of the obligations were quickly (within four weeks) if not 
“promptly” paid, and satisfactory arrangements exist for the single un- 
paid transaction. 

The numbers of the transactions (eight) and the aggregate sum 
($246,000) is not large in terms that are often seen and cited. 

No claims were made against the bond. 

The record does not justify the proposed 10 years suspension. He is 
now a valued employee of the remaining creditor. Buying and selling 
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cattle is his main skill. His return to the industry will be difficult 
enough after a six months absence from skilled employment. 
Complainant perceives an “effective” 180 day suspension as appro- 
priate. The contingent draconian 9 1/2 year suspension is not seen to 
be warranted nor more effective as a deterrent. Whatever factors moti- 
vated the recommended suspension they are apparent in this record. 
For deterrent purposes in this factual situation, the distinction be- 
tween a 114 month (9 1/2 year) suspended sentenceand a 6 month 
suspended sentence is not shown here. 
Order 


Respondent Oscar Black, III, his agents and employees, directly or 
through any corporate or other device, in connection with his opera- 
tions subject to the Act, shall cease and desist from failing to pay and 
failing to pay, when due, for livestock purchased. 

Respondent Oscar Black, III is suspended as a registrant under the 
Act for a period of one (1) year, provided, however, that upon applica- 
tion to the Packers and Stockyards Administration a supplemental or- 
der may be issued terminating this suspension at any time after the 
expiration of one hundred eighty (180) days upon demonstration by 
respondent that the unpaid livestock seller has been paid in full, and 
provided further that this suspension may be modified upon application 
to the Packers and Stockyards Administration to permit respondent 
Black’s salaried employment by another registrant after the expiration 


of the first one hundred eighty (180) day period. 
[This decision and order became final March 12, 1987.—Editor.] 


In re: OSCAR BLACK, III, AND CUSTOM CATTLE COMPANY, INC. P. 
& S. Docket No. 6666. Decision and order filed January 21, 1987. 


Dealer—Market Agency—Failure to pay when due—Suspension of reg- 
istration—Default. 


Allan R. Kahan, for complainant. 

Kent F. Hudson, Purvis, Mississippi, for respondent. 

Decision issued by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER WITH RESPECT TO CUSTOM CATTLE 
COMPANY, INC., UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 
Preliminary Statement 
This is a disciplinary proceeding under the Packers and Stockyards 

Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 

herein referred to as the Act, instituted by a complaint filed by the 

Administrator, Packers and Stockyards Administration, United States 

Department of Agriculture, charging that the respondents wilfully vio- 

lated the Act. 





OSCAR BLACK, III, and CUSTOM CATTLE CO., INC. 


Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respon- 
dents by the Hearing Clerk by certified mail. Respondents were in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the complaint. 

Respondent Custom Cattle Company, Inc., has failed to file an an- 
swer within the time prescribed in the Rules of Practice, and the mate- 
rial facts alleged in the complaint, as they pertain to respondent Cus- 
tom Cattle Company, Inc., which are admitted by respondent Custom 
Cattle Company, Inc.’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Findings of Fact 

1. (a) Custom Cattle Company, Inc., hereinafter referred to as re- 
spondent Custom Cattle, is a corporation organized and operating in 
the State of Mississippi. Respondent Custom Cattle’s business mailing 
address is Route 3, Box 156, Purvis, Mississippi 39475. 

(b) Respondent Custom Cattle is, and at all times material herein 
was: 


(1) Engaged in the business of a market agency buying live- 


stock in commerce on a commission basis and of a dealer buying and 
selling livestock in commerce for its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

2. (a) Respondent Custom Cattle, on or about the dates and in the 
transactions set forth in paragraph II of the complaint, purchased live- 
stock and failed to pay, when due, the full purchase price for such 
livestock. 

(b) As of December 23, 1985, respondent Custom Cattle still 
owed approximately $246,443.37 for the livestock set forth in para- 
graph II(a) above. 

Conclusions 

By reason of the facts found in Finding of Fact 2 herein, respondent 
Custom Cattle have wilfully violated sections 312(a) and 409 of the Act 
(7 U.S.C. §§ 213, 228b). 

Order 

Respondent Custom Cattle Company, Inc., its agents and employees, 
directly or through any corporate or other device, in connection with its 
business subject to the Act, shall cease and desist from failing to pay 
and failing to pay, when due, for livestock purchased. 

Respondent Custom Cattle is suspended as a registrant under the Act 
for a period of ten (10) years, provided, however, that upon applica- 
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tion to the Packers and Stockyards Administration a supplemental or- 
der may be issued terminating this suspension at any time after the 
expiration of one (1) year upon demonstration by respondent that all 
unpaid livestock sellers have been paid in full. 

The provisions of this order shall become effective on the sixth day 
after this decision becomes final. Copies hereof shall be served upon 
the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 
and 1.145 of the Rules of Practice (7 C.F.R. § 1.130 et seq.). 

[This decision and order became final March 12, 1987.—Editor.] 


In re: C&M LIVESTOCK, INC. AND RALPH MURINE. P. & S. Docket 
No. 6805. Order filed March 9, 1987. 


Order issued by John A. Campbell, Chief Administrative Law Judge. 
ORDER GRANTING MOTION TO WITHDRAW COMPLAINT 


For good cause shown, complainant’s motion to withdraw the com- 
plaint, with leave to reinstate the complaint at a later time, is granted. 


In re: W. A. GREEN LIVESTOCK Co., INC. P. & S. Docket No. 6605. 
Order filed March 16, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On October 30, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent as a registrant under 
the Act for a period of 60 days and thereafter until such time as it 
demonstrates that it is no longer insolvent. 

Respondent has now demonstrated that it is no longer insolvent. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the or- 
der issued October 30, 1986, is terminated. The order shall remain in 
full force and effect in all other respects. 


In re: MIGUEL A. MACHADO, d/b/a ESCALON LIVESTOCK MARKET. 
P. & S. Docket No. 6722. Decision and order filed March 18, 1987. 


Andrew Y. Stanton, for complainant. 





SPENCER LIVESTOCK COMMISSION CO., and MIKE DONALDSON 
Charles J. Peluso, Modesto, California, for respondent. 


Order issued by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On March 6, 1987, an order was issued in the above-captioned mat- 
ter which, inter alia, suspended respondent as a registrant under the 
Act until such time as he demonstrated that the deficiency in his custo- 
dial account had been eliminated and that he was no longer insolvent. 

Respondent has demonstrated that he is no longer insolvent and that 
the deficit in his custodial account has been eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the or- 
der issued March 6, 1987, is terminated. The order shall remain in full 
force and effect in all other respects. 


In re: NORWOOD STOCKYARDS, INC., AND BRANCH LILLY. P. & S. 
Docket No. 6763. Decision and order filed March 12, 1987. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


SUPPLEMENTAL ORDER 
On February 10, 1987, an order was issued in the above-captioned 


matter which, inter alia, suspended respondent as a registrant under 
the Act “for a period of twenty-eight (28) days and thereafter until it 
demonstrates that the deficit in its custodial account has been elimi- 
nated.”. 

The corporate respondent has demonstrated to the satisfaction of the 
Packers and Stockyards Administration that as of February 24, 1987, 
the deficit in its custodial account was eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued February 10, 1987, will be terminated after the expiration 
of the twenty-eight day period. The order shall remain in full force 
and effect in all other respects. 


In re: SPENCER LIVESTOCK COMMISSION CO., AND MIKE 
DONALDSON. P. & S. Docket No. 6254. Decision and order filed 
March 19, 1987. 


Engaging in an act which operates as a fraud or deceit upon any per- 
son—Misrepresenting to principals original purchase prices, weights, 
or shrinkage allowance—Issuing invoices showing false entries—In- 
serting or failing to insert information which results in false record— 
Collecting payment from principals based on false invoices—Failing to 
provide original scale tickets and purchase invoices upon request—De- 
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stroying accounts and records—Suspension of registration—Civil pen- 
alty. 


Summary: The Judicial Officer affirmed Judge Weber’s order suspending respon- 
dents’ registration for 10 years, assessing a $30,000 civil penalty, and ordering re- 
spondents to cease and desist from various practices relating to their collecting pay- 
ment from principals (for whom they bought livestock on a commission basis) on 
the basis of falsely increased prices and weights, and destroying records that were 
required to be kept under the Act, the regulations and two prior cease and desist 
orders. Complainant must prevail by a preponderance of the evidence. The evi- 
dence proves clearly that respondents were purchasing livestock for their principals 
on a $.50¢ per cwt commission basis and, therefore, they were required to.account 
to their principals on the same prices and weights (including shrink) at which re- 
spondents purchased the livestock. The fact that the figures under the heading 
“PRICE” on respondents’ invoices to the principals are not really the price that was 
charged per cwt, but are, rather, the average cost of the livestock, is strongly in- 
dicative of an agency arrangement. Respondents will not be relieved from stipula- 
tions filed before and during the hearing merely because they did not know how they 
would be used by the Judicial Officer. To reopen the hearing for additional evi- 
dence, respondents must show that the evidence was newly discovered. Where there 
is an express agreement for an agency relationship, there is no need to consider 
whether other circumstances point in the direction of an agency relationship. Large 
advances by the principals to respondents, daily telephone contact with the princi- 
pals, and pricing livestock in "odd" amounts, e.g., $60.64 per cwt, are indicative 
of an agency relationship. An order buyer’s commission is not separately stated in 
about half of the livestock commission transactions. The fact that the principals 
charged back to respondents for death loss occurring during transit is not indicative 
of a dealer arrangement since respondents had no real financial risk, but merely 
handled the paperwork incident to the insurance. The fact that respondents paid for 
the livestock and expenses and were reimbursed by the principals is not inconsistent 
with an agency relationship. The ALJ's determination as to the credibility of the 
witnesses is entitled to great weight. A person who buys livestock on commission is 
a market agency; the dictum in Solomon Valley Feedlot v. Butz, that such person is 
a dealer, is erroneous. Respondents’ past history of similar violations supports a 
10-year suspension here. Defrauding principals in fiduciary transactions is one of 
the most serious violations of the P&S Act. It is impossible even for an experienced 
feedlot operator to compare in a precise manner the prices of livestock purchased for 
him and those described in market news reports. If a violator’s customers are satis- 
fied, that does not reduce the sanction for violations. At least some types of viola- 
tions require no proof of predatory intent or proof that the practice is likely to result 
in injury to competition. Where Congress has not imposed any maximum limit on 
the suspension period, under the standard of reasonableness, no maximum limit 
should be imposed by interpretation. Since Judges have widely divergent views as to 
what punishment should be imposed in criminal cases, they should not substitute 
their views for that of the agency as to what suspension period is "reasonable.” The 
statutory criteria for determining civil penalties should not be used in determining 
suspension periods. Severe sanctions imposed under the Act in recent years sum- 
marized. Respondents knowingly violated the Act, but ignorance of the law is nota 
mitigating circumstance. USDA sanction policy clarified and expanded. USDA 
sanction policy clarified to make Farrow v. USDA, which set aside a 45-day sus- 
pension order, moot, since it is made clear that the Department imposes severe 
sanctions for repeated violations or violations regarded by the administrative offi- 
cials and the Judicial Officer as serious, irrespective of whether they are in fact 
serious (i.e., regarded by a reviewing court as serious). The sanction is the same 
irrespective of whether unlawful conduct was done intentionally. A respondent has 
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the burden of introducing evidence to show that a civil penalty would affect his abil- 
ity to remain in business. If the violation is serious enough, a civil penalty may be 
imposed that would adversely affect the violator’s ability to continue in business. If 
the civil penalties are increased because the court sets aside the 10-year suspension 
order, respondents would be permitted to pay the penalties over a period of years. 


Jory M. Hochberg, for complainant. 
Dean Miller, Caldwell, Idaho, for respondent. 


Initial decision by William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
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c. Respondents’ Breakdown as to the 585-Head Lot 
Shows that the Invoice “PRICE” Is Actually the 
Average Cost, and that the Average Cost Includes 
Respondents’ 50c Per Cwt Commission 


C. Testimony of Arvid Monson, Supported by Undisputed 
Documentary Evidence as to Three Transactions Involving 
226 Head, 144 Head and 366 Head 


1. Arvid Monson Testified Categorically that All 
of Donaldson’s Purchases for Him in March and April 
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2. Undisputed Documentary Evidence Supports Mr. 

Monson’s Testimony as to Three Transactions 

Involving 226 Head, 144 Head and 366 Head 
III. The Advances of Hundreds of Thousands of Dollars by the 
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Relationship 
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Is Included in the Delivered Cost to the Principal) in About Half 
of the Livestock Commission Transactions 
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VII. Although the Feeders Charged Back to Respondents for 
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X. Respondents’ Argument that if Mr. Donaldson Acted as an 
Agent, He Was a Dealer-Agent (Not a Market Agency—Agent) 
within the Meaning of the Act Is Erroneous and of No 
Consequence 
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Warrant Civil Penalties Totaling $30,000 





This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).* 
An initial Decision and Order was filed on April 17, 1986, by Adminis- 
trative Law Judge William J. Weber (ALJ) suspending respondents’ 
registration under the Act for 10 years, assessing a $30,000 civil pen- 
alty, and ordering respondents to cease and desist from various prac- 
tices relating to their collecting payment from principals (for whom they 
bought livestock on a commission basis) on the basis of falsely in- 
creased prices and weights, and destroying records that were required 
to be kept under the Act, the regulations and two prior cease and desist 
orders. 

This case is of enormous importance to the $38.3 billion ** livestock 
industry in the United States. It is the most important case ever 
brought in the 66-year history of the Packers and Stockyards Act. 

This case tests the outer limits of the Secretary’s authority to suspend 
“for a reasonable specified period” a registrant who has violated the 
Act (7 U.S.C. § 204). The 10-year suspension of respondents’ regis- 
tration is twice as long as the longest suspension period previously im- 
posed in a litigated case under the Act. 

This is a perfect test case. Respondents concede that they arbitrarily 
increased the prices (by $34,649.64) and weights (by 8,131 pounds) in 
the 17 livestock transactions at issue here. The principal issue is 
whether they were acting as a dealer (speculator), and had a right to 
charge what the traffic would bear, or whether, as the ALJ and I have 
found, they were acting in a fiduciary capacity on a 50c per cwt com- 
mission basis, owing the highest degree of loyalty to their principals. 
The evidence here, including undisputed documentary evidence 
(“smoking guns”), proves beyond the shadow of a reasonable doubt 
that respondents were acting in a fiduciary capacity on a 50c per cwt 
commission basis. 

The three livestock feeders who were defrauded in this case (Donald 
E. Schaake, Dick Van de Graaf, and Arvid Monson) dealt personally 
with respondent Mike Donaldson, who is president, manager and at 
least 70% owner of respondent Spencer Livestock Commission Co. 

In 1977, Spencer Livestock Commission Co. consented to a 21-day 
suspension of its registration and a cease and desist order based on 
allegations that Spencer (with Mike Donaldson as president and princi 


* See generally Campbell, The Packers and Stockyards Act Regulatory Program, 
in 1 Davidson, Agricultural Law, ch. 3 (1981 and 1986 Supp.), and Carter, Pack- 
ers and Stockyards Act, in 10 Harl, Agricultural Law, ch. 17 (1980). 


** Statistical Reporting Service, USDA, Meat Animals, Production, Disposition, 
and Income, 1985 Summary 3 (Mt. An. 1-1, April 1986). 
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pal shareholder) falsely increased weights and prices in livestock trans- 
actions (CX 2, 3). 

In 1979, Mike Donaldson was fined $5,000 and placed on 3 years’ 
probation after being found guilty on 16 counts involving fraudulent 
weight increases in livestock transactions. 

In 1980, Mike Donaldson and Mountain States Cattle Company (of 
which Mike Donaldson was allegedly vice president, 20% owner, and 
responsible for its direction, management and control) consented to a 
suspension of their registrations for 1 year, 7 months of which was held 
in abeyance, and a cease and desist order based on allegations that 
they falsely increased weights in livestock transactions. 

Respondents’ violations found here are of the same general nature as 
those involved in the three prior actions, they were committed during 
Mike Donaldson’s probationary period resulting from his criminal con- 
victions, and they involve cheating principals out of about $40,000 in 
fiduciary transactions. Hence this case is a perfect case to test the 
Secretary’s authority to issue a 10-year suspension order. 

On June 5, 1986, respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. << 556 and 557 has been delegated (7 C.F.R. < 
2.35).*** On July 15, 1986, the case was referred to the Judicial 
Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145(d)), was requested by respondents, but is denied inas- 
much as the issues are not complex, the case has been thoroughly 
briefed, and oral argument would seem to serve no useful purpose. 

However, on November 6, 1986, the Judicial Officer afforded the 
parties the opportunity to file an additional brief with respect to 
whether an affirmative-action cease and desist order should be issued 
in this proceeding. On December 3, 1986, and January 7, 1987, the 
Judicial Officer filed a tentative draft of sections I and II(B)(2)(a)-(c), 
pages 37-88, 104-126, infra. The discussion in those sections is, with 
very minor changes, identical to the tentative draft submitted to the 
parties (except for obvious additions responding to respondents’ brief). 
As a result of the tentative draft, respondents filed a motion to reopen 
the hearing and requested that they be relieved from the stipulations of 


*** The position of Judicial Officer was established pursuant to the Act of April 
4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 
Fed. Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Depart- 
ment’s present Judicial Officer was appointed in January 1971, having been in- 
volved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions 
of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program (December 1962-January 1971)). 
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fact that they entered into before and during the hearing. For the 
reasons discussed below, the motion and request are denied. 

Based upon a careful consideration of the entire record, the ALJ’s 
findings and conclusions are adopted as the final decision in this case, 
with changes too minor to itemize (except that the last paragraph of 
Findings 2 and 6, under the heading “E. Identificational, Jurisdic- 
tional, Historical and Additional Credibility Findings” (Initial Decision 
at 21-22), were added by the Judicial Officer). Additional conclusions 
by the Judicial Officer follow the ALJ’s conclusions. No affirmative- 
action cease and desist order is regarded as necessary. 


AMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 


Preliminary Statement 


This matter evolved ' to a single basic issue: whether certain cattle 
transactions were grounded in an agreement with respondents Spencer 
Livestock and Mike Donaldson acting in a “dealer” role, buying and 
selling cattle as a speculator, or as a “market agency” buying cattle on a 
commission basis. 

The evidence points to commission transactions, not dealer/specula- 
tive transactions. 

While respondents presents contrary evidence, the record supports 
complainant’s allegations. The persuasiveness, expertise, and credibil- 
ity of complainant’s witnesses were clearly superior to respondent’s wit- 
nesses. 

Basically, the strong and persuasive credibility of the feedlot opera- 
tor’s testimony describing their relationship with respondents is a key- 
stone factor here. They were not “disgruntled”, as characterized by 
respondents, but were aggrieved. 

Next, the careful, thorough and detailed documentation by com- 
plainant’s investigators clearly points to commission transactions, rather 
than a dealer’s speculative transactions. 

Also, complainant’s case is buttressed by respondent Donaldson’s 
acknowledged willingness to allow misconceptions to exist - — — if he 
did not actually create them - - - concerning whether he was selling 
cattle to the feedlot operators as a speculating dealer or buying on their 
behalf as a commission buyer. 

The industry experience and expertise of respondents’ witnesses 
were much less impressive than complainant’s witnesses. The interpre- 
tations and explanations offered by respondents’ experts do not harmo- 
nize will with accepted industry practices. 


' Both counsel should be commended for their skill in preparation and presenta- 
tion here. A set of complex issues were resolved by counsel, to the ultimate bene- 
fit of all parties, without any apparent sacrifice or advantage to either party. (TR 
24-25, 455). 
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It seems very unlikely that feedlot operators would advance hundreds 
of thousands of dollars to a speculating cattle dealer to purchase cattle 
on their behalf. 

To the contrary, it seems far more probable and reasonable that 
feedlot operators would be much more likely to advance money to a 
cattle buyer operating as their agent, purchasing for them on a commis- 
sion basis. 

It was the almost universal practice over decades for the feedlot op- 
erators to purchase cattle only through commission buyers or employee 
order buyers, rarely, if ever, through dealers. 

The feedlot operators contemporaneously demanded documentation 
from respondents to verify the respondents’ purchase costs and ex- 
penses. This consistent with buyers buying through a commission buy- 
er. 

Full payment to respondent was delayed in one instance until “some 
documentation” was received concerning respondents’ purchase costs 
and expenses. The buyers’ contentions were consistent with their be- 
havior, i.e., they were buying through a commission buyer, not a 
dealer. 

Respondent Mike Donaldson did not challenge the demands for veri- 
fication of his costs and expenses (the small extent that he provided it), 
although someone acting as a speculating cattle dealer would be ex- 
pected to promptly deny/refuse such information to buyers as “none of 
their business.” 

Respondents did not act as a speculating dealer would ordinarily act. 
Nor did respondents do anything to correct the apparent “misunder- 
standing” of feedlot operators. 

Respondents destroyed records 2 concerning their purchases (except 
those necessary to clear Customs) contrary to their own interests and 
the advice of their accountant to maintain all records for possible in- 
come tax audits. Further, and more seriously here, respondents ig- 
nored legal obligations to maintain such records. 

Respondents actively tried to - - - and succeeded for a time - - - 
block the investigation of the Canadian side of these transactions. 

Concealing the Canadian records concealed prices and weight in- 
creases respondent billed to his purchasers, actions in violation of a 
commission buyer’s duty. 

Further, failing to pass on agreed “shrinkage” from the purchase 
weight would violate a commission buyer’s duty as well as a dealer’s 


2 Only enough records were kept by respondent Mike Donaldson to process the 
cattle through Customs. The bookkeeper for respondent Spencer Livestock told 
the investigator that no Canadian records were available and the investigator would 
have to see Mike about the Canadian side of the transaction. Respondent Mike 
Donaldsen said the records were destroyed, not kept. 
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duty, if the resale agreement required the dealer to sell on his original 
purchase weights. 

Price increases on resale of cattle by a speculating dealer would be 
the legitimate and expected goal of a dealer. But price increases by a 
commission buyer would be illegal. 

It is uncharacteristic of a speculating dealer to sell cattle at odd pric- 
ing figures, e.g., $64.36 cwt., as was done here. 

On the other hand, it is characteristic of a speculating dealer to sell 
cattle at even figures, e.g., $64.00, and $64.50, which was not done 
here. 

The credibility of respondent Mike Donaldson was, at best, weak. 

Additional particular findings follow, in large measure taken from 
complainant’s well-written, record-supported brief. 


A. Transactions with Sam Cattle Co, and Monson & Sons Cat- 
tle Co. 
1. Sam Cattle Company and Monson & Sons Cattle 
Company, hereinafter collectively referred to as Mon- 
son, were at all times material corporations owned and 
operated by Arvid Monson and his family and engaged 
in the business of feeding livestock in the State of 
Washington. (TR 357-60) 


2. Respondent Donaldson had purchased livestock on 
aa basis for Monson since 1974. (TR 


3. On or about March 9-12, 1982, respondents pur- 
chased 144 head of livestock at a purchase weight of 
152,605 pounds and shipped these livestock to Mon- 
son. Respondents paid $95,460.08 for the purchase 
and for all the direct and documentable expenses inci- 
dental to the purchase, transportation and importation 
of these livestock. Respondent billed Monson 
$98,824.50 for the livestock. After an adjustment of 
$686.46 was made for one dead, the amount collected 
by respondents from Monson for these livestock was 
$98,138.04. (STIP 1; CX 8-11) 


4. On or about March 12, 1982, respondents pur- 
chased 48 head of livestock at a gross weight of 47,180 
pounds, less a 5.5% shrinkage allowance, for a pur- 
chase weight of 44,585 pounds and shipped these live- 
stock to Monson. Respondents passed on only 4% 
shrink of these livestock to Monson in that respon- 
dents billed and collected from Monson for these live- 
stock on the basis of 45,292 pounds. (CX 12-15; TR 
153-203; Oral Stipulations of Counsel, TR 444-46) 


5. On or about March 8-12, 1982, respondents pur- 
chased 318 head of livestock at a purchase weight of 
257,165 pounds and yr these livestock to Mon- 
son. Respondents paid $150,501.45 for the purchase 
and all the direct and documentable expenses inciden 
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tal to the purchase, transportation and importation of 
these livestock. Respondents billed Monson 
$155,345.66 for the livestock. After an adjustment of 
$498.90 was made for one dead, respondent s col- 
lected $154,846.76 for the livestock. (CX 12-15; TR 
153-203) 


6. On or about April 5, 1982, respondents purchased 
75 head of livestock at a purchase weight of 54,150 
pounds and shipped these livestock to Monson. Re- 
spondents paid $32,394.98 for the purchase and for all 
the direct and documentable expenses incidental to the 
purchase, transportation and importation of these live- 
stock. Respondents billed and collected from Monson 
$32,836.56 for the livestock. (STIP 2; CX 16-20) 


7. On or about April 5, 1982, respondents purchased 
226 head of livestock at a purchase weight of 154,567 
pounds and A these livestock to Monson. Re- 
spondents paid $90,496.44 for the purchase and for all 
the direct and documentable expenses incidental to the 
purchase, transportation and importation of these live- 
stock. Respondents billed Monson $93,689.62 for 
these livestock. After an adjustment of $414.57 was 
made for one dead, respondents collected $93,275.05 
from Monson for these livestock. (STIP 3, CX 20-23) 


B. Transaction with Van de Graaf Ranches, Inc. 


1. Van de Graaf Ranches, Inc., hereinafter referred to 
as Van de Graaf, is and at all times material was a 
corporation owned and operated by Dick Van de 
Graaf and his family and engaged in the business of 
70-8) livestock in the State of Washington. (TR 
283-87 


2. Respondent Donaldson had purchased livestock on 
a commission basis for Van de Graaf since the early 
1970’s. (TR 290-91) 


3. On or about March 3 and 5, 1982, respondents pur- 
chased 272 head of livestock at a purchase weight of 
270,457 pounds and shipped these livestock to Van de 
Graaf. Respondents paid $158.940.39 for the pur- 
chase and for all th e direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed and 
collected $161,817.79 from Van de Graaf for these 
livestock. (STIP 5, CX 25-28) 


4. On or about March 5-9, 1982, respondents pur- 
chased 585 head of livestock at a purchase weight of 
638,901 pounds and shipped these livestock to Van de 
Graaf. Respondents paid $396,535.34 for the pur- 


280 





chase and for all the direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed Van 
de Graaf $404,786.56 for these livestock. After an 
adjustment of $2,669.48 was made for f our dead, re- 
spondents collected $402,117.08 from Van de Graaf 
for these livestock. (STIP 6; CX 29-32) 


5. On or about March 11, 1982, respondents pur- 
chased 98 head of livestock at a purchase weight of 
88,071 pounds and shipped these livestock to Van de 
Graaf. Respondents paid $52,450.69 for the purchase 
and for all the direct and documentable expenses inci- 
dental to the purchase, transportation, and importation 
of these livestock. Respondents billed and collected 
$53,664.24 from Van de Graaf for these livestock. 
(STIP 7, CX 33-36) 


6. On or about March 11, 1982, respondents pur- 
chased 222 head of livestock at a purchase weight of 
205,594 pounds and shipped these livestock to Van de 
Graaf. Respondents paid $126,686.56 for the pur- 
chase and for all the direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed and 
collected $131,097 from Van de Graaf for these live- 
stock. (STIP 8, CX 37-40) 


7. On or about April 16, 1982, respondents purchased 
311 head of livestock at a gross weight of 255,790 
pounds, and shipped these livestock to Van de Graaf. 
One of these head was rejected at the Canadian border 
by inspection services for the United States Depart- 
ment of Agriculture. Accordingly, 310 head at a gross 
weight of 254,968 less a 4% shrink allowance resulting 
in a purchase weight of 244,769 pounds were ulti- 
mately delivered to Van de Graaf. Respondents billed 
and collected for these 310 head from Van de Graaf 
on the basis of a purchase weight of 249,878 pounds, 
or 5,109 pounds more than their actual purchase 
weight. (CX 69-72; TR 444-55, 489-99) 


CT ith Schaake Packing C 


1. Schaake Packing Co., hereinafter referred to as 
Schaake, was at all times material a corporation owned 
and operated by Donald Schaake and his family and 
engaged in the business of feeding livestock and pur- 
chasing livestock for slaughter in the State of Washing- 
ton. (TR 204-08) 


2. Respondent Donaldson had purchased livestock on 
a commission basis for Schaake since at least the early 
1970’s. (TR 213-15) 


3. On or about March 8 and 9, 1982, respondents pur- 
chased 144 head of livestock at a purchase weight of 
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151,601 pounds and shipped these livestock to 
Schaake. Respondents paid $95,560.89 for the pur- 
chase and for all the direct and documentable ex- 
penses incidental to the purchase, transportations and 
importation of these livestock. Respondents billed and 
collected $97,242.97 from Schaake for these livestock. 
(STIP 9, CX 41-44) 


4. On or about March 9, 1982, respondents purchased 
46 head of livestock at a purchase weight of 49,560 
pounds and shipped these livestock to Schaake. Re- 
spondents paid $31,186.21 for the purchase and for 
the direct and documentable expenses incidental to the 
purchase, transportation and importation of these live- 
stock. Respondents billed and collected $31,926.23 
oe for these livestock. (STIP 10, CX 
45-4 


5. On or about March 12, 1982, respondents pur- 
chased 133 head of livestock and shipped these live- 
stock to Schaake. Respondents purchased these live- 
stock at a gross weight of 154,310 pounds with a 
shrinkage allowance of 5.5% for an actual purchase 
weight of 145,823 pounds. Respondents passed on 
only a 4% shrinkage allowance in that respondents 
billed and collected for these livestock from Schaake 
on the basis of a weight of 148,138 pounds. (CS 
49-52; TR 459-64; Oral Stipulations for Counsel on 
TR 444-446, 453-455) 


6. On or about March 26, 1982, respondents pur- 
chased 172 head of livestock at a purchase weight of 
127,015 pounds and shipped these livestock to 
Schaake. Respondents paid $69,786.65 for the pur- 
chase and for all the direct an d documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed and 
collected $76,307.56 from Schaake for these livestock. 
(STIP 11, CX 53-56) 


7. On or about March 29, 1982, respondents pur- 
chased 73 head of livestock at a purchase weight of 
55,815 pounds and shipped these livestock to 
Schaake. Respondents paid $35,682.54 for the pur- 
chase and for all the direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed and 
collected $36,713.37 from Schaake for these livestock. 
(STIP 12, CX 57-60) 


8. On or about March 26 and 29, 1982, respondents 
purchased 277 head of livestock at a purchase weight 
of 230,912 pounds and shipped these livestock to 
Schaake. Respondents paid $143,966.36 for the pur- 
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chase and for all the direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed 
Schaake $151,847.73 for these livestock. After an ad- 
justment of $548.44 was made for one dead, respon- 
dent collected $151,299.29 from Schaake for these 
livestock. (STIP 13, CX 61-64) 


9. On or about March 30 and April 8, 1982, respon- 
dents purchased 217 head of livestock at a purchase 
weight of 149,574 pounds and shipped these livestock 
to Schaake. Respondents paid $87,412.98 for the pur- 
chase and for all t he direct and documentable ex- 
penses incidental to the purchase, transportation and 
importation of these livestock. Respondents billed and 
collected $88,966.61 from Schaake for these livestock. 
(STIP 14, CX 65-68) 


10. Prior to these transactions, Schaake gave respon- 
dents its draft book and authorized respondents to 
draw drafts on it for both advances and final payments 
for livestock. (TR 225-230; CX 44, pp. 2-5; CX 56, 
pp. 2-4; CX 68, pp. 1-2) 


D. General Findings 


1. In connection with these transactions, Monson, Van 
de Graaf and Schaake paid advances of several hun- 
dreds of thousands of dollars to the respondents for 
the purchase of livestock. (TR 230, 295-96, 378, 393; 


CX 11, p. 6; C X 19, p. 6; CX 28, p. 3; CX 32, p. 3; 
CX 44, p. 2; CX 48, p. 1; CX 60, p. 1; CX 72, pp. 
3-4) 


2. In connection with these transaction, respondents 
informed Monson, Van de Graaf, and Schaake that 
respondents would bill and collect for the livestock on 
the basis of the monetary exchange rate which respon- 
dents obtained a t the time respondents exchanged the 
money. (TR 223-24, 372, 391-92; CX 44, p.7) 


3. In connection with these transaction, respondents 
communicated with Monson, Van de Graaf and 
Schaake on a daily basis. (TR 219-44, 296-314, 391) 


4. The customary commission rate paid to a market 
agency buying livestock on a commission basis in re- 
mn trade area is $.50 per cwt. (TR 211, 289, 
367 


5. It is the custom in the livestock industry for a mar- 
ket agency purchasing livestock on a commission basis 
to account to his principal on the basis of the actual 
weights, prices and shrinkage allowances at which he 
purchased the livestock. (TR 238-39, 277, 298, 
299-300, 381-82) 
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6. It is the custom if the livestock industry for the 
trucker to stand the risk of loss for dead or crippled 
livestock and to obtain insurance against such risk of 
loss. (TR 275-76, 327-28, 331-34, 426, 427) 


7. In connection with these transactions, the Canadian 
sellers of the livestock insured the livestock purchased 
by respondents and credited respondents’ account for 
livestock which subsequently died or were crippled. 
(TR 417-26; CX 13, pp. 3, 5; CX 42, pp. 1, 5; CX 46, 
p. 1; CX 66, p. 1) 


8. In connection with these transactions, the large ma- 
jority of the purchase invoices issued by the Canadian 
sellers to respondents show the livestock being sold by 
the Canadian sellers to Monson, Van de Graaf and 
Schaake. ( CX 9, 13, 17, 21, 26, 30, 34, 38, 42, 46, 
50, 54, 58, 62, 67, 70) 


9. In connection with these transaction, the customs 
papers, brand papers and inspection papers necessary 
for the transportation of the livestock from Canada to 
Monson, Van de Graaf and Schaake were prepared by 
the Canadian sellers. (TR 770; CX 10, 13A, 14, 18, 
22, 27, 31, 35, 39, 43, 47, 51, 55, 59, 63, 67, 71) 


10. It is common for a market agency purchasing live- 
stock on commission to include the rate of commission 
and the total commission amount in the priced per 
hundredweight and the total cost of the livestock on 
the accountings issued to the agent’s principals, rather 
than separately stating these amounts. (TR 25-51, 
383, 475) 


11. In connection with these transaction, respondents 
billed and collected from Monson, Van de Graaf and 
Schaake in excess of $30,000 over the amounts they 
would have been entitled to collect as a market agency 
purchasing livestock on a commission basis. (CX 8, 
53} 16, 20, 25, 29, 33, 37, 41, 45, 49, 53, 57, 61, 65, 
69 


12. In connection with these transactions, respondents 
failed to provide Monson, Van de Graaf and Schaake 
with purchase invoices, scale tickets and other docu- 
ments showing the actual weights, prices and shrinkage 
allowances at which respondents had purchased the 
livestock. (TR 293, 299-300, 342, 354, 383) 


13. In connection with these transactions, respondents 
failed to keep and maintain accounts, records and 
memoranda which fully and accurately disclosed their 
transaction subject to the Act, in that respondents 
failed to keep and maintain purchase invoices, work- 
sheets, checks, deposit slips, and trucking bills. (TR 
30, 45, 501, 508-10, 512-13, 523-24) 
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14. These transaction were all commission purchases 
by respondents, not dealer transactions. 


15. Monson, Van de Graaf and Schaake acted con- 
temporaneously in a manner consistent with commis- 
sion buyers from respondents, and respondents knew 
and encouraged that belief, if they did not actually cre- 
ate it. 


C eee... ena. a ae ae jlity_Findi 


1. Spencer Livestock Commission Co., hereinafter re- 
ferred to as respondent Spencer, is a corporation or- 
ganized and existing under the laws of the State of 
Idaho. Its business mailing address is P.O. Box 1222, 
Lewiston, Idaho 83501. (Complaint I(a); Answer II) 


2. Respondent Spencer is, and at all times material 
herein was: 


(a) Engaged in the business of buying livestock in 
commerce basis and buying and selling livestock 
in commerce for its own account; and 


(b) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 
(Complaint I(b); Answer IT) 

[On September 3, 1974, respondent Spencer’s registration with the 
Secretary of Agriculture was amended to show its business operation as 
selling on commission, buying on commission, and dealer (buying or 
selling) (Tr. 102-03 ; CX 1, p. 8). After complainant’s investigation, 
resulting in the present proceeding, began in May 1982 (Tr. 92), re- 
spondent Spencer’s registration was amended on June 14, 1982, to 
show its business operation only as a dealer (Tr. 102-03; CX 1, p. 9). 
A month later, respondent Spencer submitted a further application for 
registration, providing additional information, but again showing its 
character of business as a dealer only (Tr. 102-03; C X 1, pp. 
10-11).] 

3. Mike Donaldson, hereinafter referred to as respon- 
dent Donaldson, is an individual whose business mail- 
ing address is P.O. Box 1222, Lewiston, Idaho 83501. 
(Complaint I(c); Answer II). 


4. Respondent Donaldson is and at all times material 
herein was: 


(a) President and Manager of respondent Spen- 
cer; 

(b) Owner of at least 70% of the outstanding stock 
issued by respondent Spencer; and 


(c) Responsible for the direction, management 
and control of respondent Spencer. (TR 66-67, 
699-700). 
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5. Respondent Donaldson is, and at all times material 
herein was, a dealer and a market agency within the 
meaning and subject to the provisions of the Act. 
(Complaint I(e); Answer II) 


6. Respondent Donaldson is, and at all times material 
herein was, registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock and as a market 
agency to buy livestock. (Complaint I(f); Answer IT) 


[Respondent Donaldson was registered as a dealer (buying and sell- 
ing) on February 14, 1972 (Tr. 102; CX 1, p. 1). His registration was 
amended to include “buying on commission” on July 31, 1973 (Tr. 
102-03; CX 1, p. 2). His registration continued to show that he was 
registered as a dealer and buying on commission until his registration 
became inactive on June 13, 1982 (Tr. 102-03; CX 1, pp. 2-5).] 


7. Respondent Spencer first began its operations sub- 
ject to the Act in 1962 and respondent Donaldson first 
entered the livestock industry in 1964. In 1974, re- 
spondent Donaldson became President and Manager 
of respondent Spencer. (CX 1, pp. 6-8; TR 49) 


8. In July, 1976, a complaint in P&S Docket No. 5326 
was filed against respondent Spencer, alleging inter 
alia, that respondent Spencer had purchased livestock 
on a commission basis and had billed and collected 
from its principals on the basis of prices and weights 
which were greater than respondent’s actual purchase. 
prices and weights. For the purpose of resolving this 
proceeding, Mike Donaldson, as President, Manager 
and majority stockholder of respondent Spencer, 
signed an answer containing a consent order in which 
respondent Spencer agreed to cease and desist from 
the types of practices which had been alleged in the 
complaint. The order also contained a suspension of 
respondent Spencer’s registration under the Act for a 
period of 21 days; 36 Agric. Dec. 1022 (1977). (CX 
1, pp. 7-8; CX 2, 3) 


9. On February 8, 1978, an indictment was filed in 
United States District Court for the District of Boise, 
Idaho, CR 78-10097, against Mike Donaldson. The 
indictment charged respondent Donaldson with making 
and causing to be made false and fictitious entries on 
invoices, worksheets and other records required to be 
kept under the Packers and Stockyards Act in violation 
of 7 U.S.C. § 222 and 15 U.S.C. § 50. The indict- 
ment further charged that the alleged falsification was 
made to bill and collect for livestock on the basis of 
fraudulently increased weights. On June 4, 1979, an 
Order was filed in District Court convicting respondent 
Donaldson of the offenses charged. This order as- 
sessed a $5,000.00 fine against Donaldson and placed 
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Donaldson on probation for a period of three years. ° 
(TR 553-55; Complainant’s Offer of Proof CX 4) 


10. On December 18, 1979, an administrative com- 
plaint was filed against respondent Donaldson in P&S 
Docket No. 5707. This complaint charged respondent 
Donaldson with billing and collecting for livestock on 
the basis of weights which had been fraudulently in- 
creased over the weights at which respondent 
Donaldson had purchased the livestock. On Decem- 
ber 8, 1980, a consent decision was filed in this pro- 
ceeding. 39 Agric. Dec. 1429 (1980). In this consent 
decision, respondent Donaldson agreed to cease and 
desist from engaging in the types of practices alleged in 
the complaint and to keep and maintain specified re- 
cords. The order also suspended respondent 
Donaldson as a registrant under the Act for a period of 
one year [, 7 months of which was suspended]. CX 5, 
6 


11. Respondent Mike Donaldson failed to show the 
credibility, persuasiveness, and integrity necessary to 
give much weight to his contentions. He shows an in- 
difference to his legal and ethical responsibilities. 


12. Respondent Mike Donaldson demonstrated full 
willingness to allow error/misconceptions/ambiguities 
favorable to himself to remain undisturbed and uncor- 
rected, if he did not actively create them in the first 
place. (TR 821 , 822) 


13. Respondent Mike Donaldson actively tried to block 
and frustrate the complainant’s inspectors in obtaining 
information and records from his Canadian sources, 
for the purpose of concealing purchase price and 
weight information on the subject cattle transactions. 


14. No one in an authority or industry position ever 
told respondent Mike Donaldson that Canadian pur- 
chases of cattle for reshipment to the United States 
buyers were outside of the jurisdiction of the Packers 
and Stockyards Act. 


15. The record fails to establish or even suggest any 
bias, prejudice or other evil motive, motivating the tes- 
timony of any witnesses appearing against respondent. 
Respondent’s characterization of some witnesses as 
“disgruntled” is unsupported by the record. 

16. Respondents furnished only minimal information/ 
documentation to the purchasers and did not fully in- 
form them, or document the Canadian transactions, as 
expected/demanded by them, or as required by law. 

F. Discussion. 


® The subject transactions in March and April 1982 occurred near the end of that 
probationary period. 
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The primary issue is whether respondents were purchasing the live- 
stock in question as a market agency on a commission basis for princi- 
pals, or as an independent dealer on a speculative basis for resale. (TR 
445) 

The record is abundantly clear that the respondents had agreed to 
purchase all of the livestock in question on a commission basis. The 
record establishes that respondents had transacted business with Mon- 
son, Van de Graaf and Schaake for many years. * (TR 290-91, 
213-15, 368-69) Mr. Monson testified that all of his previous pur- 
chases from respondents, with the exception of two or three partner- 
ship arrangements with Donaldson, were on a commission basis. (TR 
369-70, 393-94, 399-400) Mr. Van de Graaf testified that virtually all 
of his transactions with respondents called for them to purchase on 
commission. (TR 287-88, 291) Mr. Schaake testified that with a very 
occasional exception (TR 219, 252-53), his agreements with respon- 
dents always called for them to purchase on a commission basis. (TR 
213-14, 217, 233, 252) Hence, the established course of dealing be- 
tween these parties were clearly principal—agent relationships. 

_ However, one does not have to rely on the past course of dealing 

between the parties to establish an agency. The evidence is clear that 
on various occasions the parties discussed the commission to be paid in 
the transactions in question. Mr. Monson testified at hearing that he 
orally discussed the commission with respondent Donaldson. (TR 369, 
401-02) Various accounting received by Van de Graaf from the re- 
spondents specifically state the commission. (CX 28, p. 1; CX 32, p. 
1) Moreover, the evidence is uncontested that the telephone notes 
prepared by Mr. Schaake’s accountant during his conversati with 
Mr. Donaldson and his bookkeeper accurately show the figute ‘and 
information received from respondents during these telephone ¢alls. 
(TR 219-244, 281) These memoranda specifically list a $.50 commis; 
sion. (CX 44, pp. 6, 7; CX 48, pp. 6, 7; CX 52, pp. 6-7) § 


4 These buyers feed 50,000 to 100,000 cattle a year, and used 10 to 12 order 


buyers year-in and year-out to buy cattle. They acquired cattle from a dozen or so 
western States, and Canada. 


5 Respondents offered an accountant with little or no experience in the actual 
buying and selling of livestock (TR 655-56) as an expert to testify concerning 
what these “commission” notations referred to. His opinion that they referred to 
commissions which respondents paid to another (TR 670-71, 683) must be dis- 
counted. His answers reveal his lack of expertise. One may conclude from simple 
logic that there was absolutely no reason for respondents to itemize their commis- 
sions and other expenses paid to their parties if this was a dealer transaction. 

Mr Schaake testified that this notation referred to the commission to be paid by 
his company to respondents. 





In addition to the previous course of dealing which was established 
between the parties and their discussions and other communications 
concerning the particular transactions in question, there are other clear 
and unmistakable earmarks of principal-agent relationships in the 
documents and circumstances surrounding these transactions. 

First, the evidence shows that all three feeders gave respondents ad- 
vances of hundreds of thousands of dollars to purchase the livestock. 
(TR 230, 295-96, 378, 393, CX 19, p. 6; CX 28, p. 3; CX 32, p. 3; 
CX 44, p. 2; CX 48, p. 1; CX 60, p. 1; CX 72, pp. 3-4) Even one 
unfamiliar with the industry should conclude that a businessman would 
not provide such large sums of money to another businessman to pur- 
chase goods for speculative resale. The buyers here said they would 
not do it. (TR 373, 320-321) 

Second, the prices at which respondents were billing the buyers are 
themselves very strongly indicative of the agency relationship existing 
between the parties. The evidence is overwhelming that even a single 
billing at an uneven price, such as $64.76/cwt., is a strong indication of 
a market agency transaction. Respondents’ continuous billings at such 
prices almost becomes conclusive. 

The essence of the market agency relationship is that the agent 
passes on his actual costs to his principal. Where, as here, the agree- 
ment called for the agent to pay incidental expenses directly and the 
account to his principal for these expenses, the final purchase price per 
hundredweight at which the agent accounts will likely be uneven. Once 
the agent has added on his $.50 commission, the agent is not allowed to 
round off the resulting $64.86 price per cwt. to an even $65.00. 

In a dealer transaction, on the other hand, the dealer is entitled to 
add his expenses and then mark-up the price whatever additional 
amount the buyer will pay. The record shows that as a practical matter 
dealers just don’t price their livestock as $60.46 or $64.86. A dealer 
will price it at 60.50 or $65.00. (TR 373-74; 315) 

Third, the manner in which respondents accounted for their ex- 
penses in these transactions further belies their claim that these were 
not agency relationships. One need not be an expert to understand 
why an agent will normally submit a detailed accounting of expenses for 
a transaction in which the agent pays expenses on behalf of his princi- 
pal. One would not expect this, however, in a dealer transaction where 
the buyer has simply agreed to purchase at a stated price. The detailed 
breakdowns in which respondents itemized various expenses reveal the 
agency nature of the transactions in question. (CX 28, p. 1, CX 32, p. 
1, CX 48, p. 7, CX 56, p. 5; TR 223-24, 231- 41). 

Respondents’ proposal to bill the buyers at the monetary exchange 
rate at the time of purchase is another indication of the agency nature 
of these transaction. (TR 223-24, 307) A buying arrangement which 
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involves some degree of speculative risk is a characteristic of a dealer 
transaction. See, In re Hines, 35 Agric. Dec. 113 (1976). 
involves some degree of speculative risk is a characteristic of a dealer 
transaction. See, In re Hines, 35 Agric. Dec. 113 (1976). 

A cattle dealer does not agree to sell livestock at a certain price and 
then adjust that price at or before delivery if the market or other cir- 
cumstances dictate an adjustment. That is, a dealer would not agree to 
sell live stock at some ballpark price to be adjusted according to what 
monetary exchange rate he ultimately receives. Such an arrangement 
eliminates speculative risk for the shipper of the livestock [i.e., respon- 
dents] and is a further indication of an agency relationship. 

Respondents’ actions in billing and collecting on weights and prices 
which were increased and shrinkage allowances which were decreased 
from the actual purchase prices, weights and shrinkage allowances, in 
view of their know ledge that the principals expected otherwise, consti- 
tutes fraud. It is well settled that such fraudulent billing by an agent is a 
most serious, unfair and deceptive act and practice in violation of sec- 
tion 312(a) of the Act . In re Vealy, 39 Agric. Dec. 8 (1979); In re 
Collier & Marsh, 38 Agric. Dec. 954 (1954). 

Having agreed to operate as a market agency purchasing livestock on 
commission, respondents were also required to submit complete and 
accurate accountings to their principals and to make copies of bills in 
payment for expense items available to their principals. Sections 
201.44 and 201.45 of the regulations provide: 


§ 201.44 Market agencies to render prompt accounting for 
purchases on order. 


Each market agency shall, promptly following the purchases of 
livestock on a commission or agency basis, transmit or deliver 
to the person for whose account such purchase was made, or 
the duly authorized agent, a true written account of the pur- 
chase showing the number, weight and price of each kind of 
animal purchased, the names of the persons from whom pur- 
chased, the date of purchase, the commission and other lawful 
charges, and such other facts as may be necessary to complete 
the account and show fully the true nature of the transaction. 


§ 201.45 Market agencies to make records available for in- 
spection by owners, consignors, and purchasers. 


Each market agency engaged in the business of selling or buy- 
ing livestock on a commission or agency basis shall, on request 
from an owner, consignor, or purchaser, make available copies 
of bills covering charges paid by such market agency for and on 
behalf of the owner, consignor, or purchaser which were de- 
ducted from the gross proceeds of the sale of livestock or 
added to the purchase price thereof when accounting for the 
sale or purchase. 
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Respondents’ actions in submitting false accountings accomplished 
the fraud. Thereafter, their actions in destroying invoices and other 
documents showing their actual expenses served to conceal their wrong- 
doing and constitute independent violations of section 312(a) of the 
Act. 

Finally, respondents have violated section 401 of the Act (7 U.S.C. § 
221). Respondents must be subjected to a very specific recordkeeping 
requirement by virtue of their failure to keep accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
their transactions subject to the Act. 

Respondents failed to keep and maintain copies of purchase invoices 
(TR 31-32), scale tickets (TR 34), trucking bills (TR 35), checks, de- 
posit tickets, and yardage and feed invoices. (TR 35) In addition, 
respondents failed to keep and maintain worksheets which they pre- 
pared showing livestock purchased and sold. (TR 43; CX 80) Without 
these worksheets, it is impossible to trace livestock purchased by re- 
spondents. (TR 508-10) 

Complainant requested one of the most severe sanctions to be im- 
posed against a registrant in many years. First, complainant requested 
a $30,000 civil penalty to insure that the respondents are denied the 
illegal profits in the proven violations. In fact, as suggested by com- 
plainant, the size of respondents’ operation (TR 556), the seriousness 
of the offense (Tr 557-58) and the availability of assets to pay a civil 
penalty (CX 81-85), would support a greater amount. However, com- 
plainant suggested that a greater civil penalty would be of minimal value 
with these respondents. 

Instead, complainant requests suspension terms of ten years for both 
respondents. While ten years is longer than suspension terms ordered 
in recent cases, Jn re Tedlock, 36 Agric. Dec. 203 (1976); In re Fox, 
42 Agric. Dec. 807 (1983); In re Buchanan, P&S Docket No. 6133 
(November 23, 1983); Jn re Wyatt, P&S Docket No.6145 (March 28, 
1984); In re Powell, P&S Docket No. 6248 (March 7, 1985); In re 
Grain Belt Feeders, P&S Docket No. 6519 (July 18 , 1985), the rele- 
vant consideration in this case support complainant’s recommended 
suspensions, under the severe sanction policy. In addition to the seri- 
ousness of the violations involved, respondents’ previous history war- 
rants the imposition of a severe sanction. 

Administrative and criminal sanction previously imposed (CX 2-6) 
were apparently insufficient to deter respondents from committing 
these violations. Respondent Donaldson’s criminal conviction for bill- 
ing on false weights (C X 4, TR 553-554) resulted in a fine and a 
three-year period of probation. His sentence did not deter these viola- 
tions. Respondent Spencer’s previous suspension of 21 days and re- 
spondent Donaldson’s previous suspension of one year were similarly 
ineffective to deter the violations here. Indeed, the proximity in time 
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of the present violations to these previous cases highlights the need for 
a substantial sanction. 

The inefficacy of previous sanctions imposed must also be considered 
alongside Mr. Donaldson’s demonstrated indifference to the Packers 
and Stockyards Act. Donaldson testified that he had never bothered to 
read the orders which he agree to in the previous cases brought against 
him. Mr. Donaldson readily admitted that he doesn’t concern himself 
with laws or previous orders. Such matters are routinely referred to 
counsel. (TR 56-58) 

In short, respondents present a text-book case of a continuing en- 
forcement problem requiring stern measures for the protection of the 
industry. The seriousness of these violations, respondents’ previous 
history and blatant disdain for lawful requirements, and the failure of 
earlier attempts to achieve compliance, all dictate that respondents be 
removed from the industry for a substantial period as complainant 
urges. 

Others may be deterred from committing violations by this sanction. 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondents contend on appeal that the ALJ’s findings of fact are 
not adequately supported by the record, and that the sanction is unduly 
severe. However, there is no merit to either contention. The proof 
here is beyond the shadow of a reasonable doubt, which far exceeds 
the required preponderance of the evidence, © and respondents’ re- 
peated and flagrant violations, when considered along with respon- 
dents’ past history of similar violations, warrant the severe sanction im- 
posed here. For convenience, actions of respondent Mike Donaldson 
on behalf of respondent Spencer Livestock Commission Co. are re- 
ferred to as respondents’ actions. 

I. Undisputed Documentary Evidence and Stipulations Prove Ir- 
futabl | Mat! ically that R jents’ Invoice Pri 


Undisputed documentary evidence and stipulations of fact prove ir- 
refutably and with mathematical certainty that respondents’ commis- 
sion of 50c per cwt was included in respondents’ invoice price to 


© See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Stead- 
man v. SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 
1941 n.S (1981), aff’d, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S 
Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff’d, No. 78-3134 
(D.N.J. May 25, 1979), aff’d mem., 614 F.2d 770 (3d Cir. 1980). 
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Schaake Packing Company, Inc., for 144 head purchased by respon- 
dents on or about March 8 and 9, 1982, and 46 head purchased by 
respondents on or about March 9, 1982 (set forth in Findings 3 and 4 
under the heading “C. Transactions with Schaake Packing Company” 
(Initial Decision at 12-13)), which invoice includes a third lot contain- 
ing 133 head, for a total of 323 head. 

In a nutshell, Schaake’s business records contain memoranda made 
by Claude Johnson, Schaake’s accountant, of telephone conversations 
with respondent Donaldson on March 12, 1982, and with his book- 
keeper, Tony Seubert (also spelled Suebert at some places in the re- 
cord), on March 29, 1982, the first of which expressly states that the 
“delivered” price of the 323 head invoiced to Schaake included a 50c 
commission, and the second of which shows not only the 50c per cwt 
commission in United States funds, but, also, that the total amount of 
the commission ($1,746.50) is in United States funds, and relates to 
all 323 head weighing 349,299 pounds (or 3,492.99 cwt) ($.50 x 
3,492.99 = $1,746.50). 

Respondents do not challenge the fact that these memoranda accu- 
rately set forth the telephone conversations, but contend that the 50c 
per cwt commission refers to commissions Donaldson paid someone 
else. However, the undisputed documentary evidence shows that the 
commissions paid by respondents to others on the 144-head lot and 
the 46-head lot were at the rate of 50c per cwt, 75c per cwt, and $4 
per head, all in Canadian funds. Hence the commissions respondents 
paid to others on these cattle were not 50c per cwt in United States 
funds. 

In addition, the detailed breakdown as to the 323 head set forth in 
the second memorandum shows how much of the total amount was 
initially paid for in Canadian funds (by respondents), and then shows 
the conversion of that amount into United States funds (by dividing by 
1.21, the rate of exchange at the time). The breakdown then adds 
three items in United States funds, viz., trucking, duty and (/ast) 50c 
per cwt commission. Since the commissions paid by respondents to 
others were in Canadian funds, they were included in the total Cana- 
dian-funds cost of the cattle, and the last item, a 50c per cwt commis- 
sion in United States funds relating to all 323 head, could only refer to 
respondents’ 50c per cwt commission. 

Moreover, respondents have stipulated as to “all” their expenses in- 
cident to the purchase of the 144—-head lot and the 46-head lot. The 
stipulations and undisputed documentary evidence, which show “all” of 
the expenses that respondents incurred incident to the 144 head and 
the 46 head, account for all of respondents’ expenses without leaving 
any room for an argument that respondents paid a 50c per cwt commis- 
sion in United States funds to other persons. Accordingly, it is impossi- 
ble for the 50c per cwt commission in United States funds admitted by 
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respondents, which relates to the entire 323 head, to refer to anything 
other than respondents’ 50c per cwt commission on the 144 head and 
the 46 head. 

Since these memoranda are “smoking guns,” decisive of the case as 
to these transactions, and fully supportive of Schaake’s testimony that 
Donaldson bought all of the livestock for Schaake involved in this case 
on a 50c per cwt commission basis, the total factual setting involving 
these 323 head is set forth in great detail below. 

A. Respondents’ Invoice to Schaake for 144 Head, 46 Head, 
i Weighi 4 P 

Respondents’ invoice to Schaake for 144 head, 46 head, and 133 
head, totaling 323 head, is reproduced on the next page (CX 44, p. 1; 
identical to CX 48, p. 1, and CX 52, p. 1). 

The invoice dated March 15, 1982 (JO Ref. 1, p. 40), ” shows that 
the 323 steers (JO Ref. 14, p. 40) weighed a total of 349,299 pounds 
(JO Ref. 16, p. 40), with an average weight of 1,081 pounds (JO Ref. 
15, p. 40; 349,299 - 323 = 1,081), and a total cost of $226,571.15 (JO 
Ref. 18, p. 40), or an average cost of $64.86 per cwt (JO Ref. 17, p. 
40); $226,571.15 -— 3,492.99 = $64.86). The invoice shows that after 
deducting Schaake’s down payment of $180,000 (JO Ref. 19, p. 40), 
which had been made on March 10, 1982, when Tony Seubert, re- 
spondents’ bookkeeper at that time (Tr. 40), wrote a draft on Schaake 
Packing Company to the order of Mike Donaldson for $180,000 (CX 
44, p. 2; CX 48, p. 2; CX 52, p. 2), the balance due was $46,571.15 
(JO Ref. 20, p. 40). 


B. Schaake’s Memoranda of Telephone Conversations with 
Donaldson and Seubert (Respondents’ Bookkeeper), Which 


7 Judicial Officer references to specific parts of exhibits consist of numbered ar- 
tows, which are numbered consecutively as they would be seen if a ruler were 
pulled down the page. Some data identified by numbered arrows are not discussed 
until later in the decision, but numbering them in sequence facilitates locating 
them. 
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During the course of complainant’s investigation, Keith M. Kienow, 
then Assistant Regional Supervisor of complainant’s Portland Regional 
Office, photocopied business records kept by a number of persons and 
firms, including Schaake Packing Company. Included in the business 
records copied were memoranda made by Claude Johnson, Schaake’s 
accountant, as to telephone conversations with respondent Donaldson 
and his bookkeeper at the time, Tony Seubert (CX 44, pp. 6-7). ® 

Donald E. Schaake testified that his accountant, Claude Johnson, 
recorded the information given to Claude Johnson by Mike Donaldson 
and his bookkeeper at that time, Tony Seubert, in the memoranda 
received as CX 44, pp. 6-7 (Tr. 221-23). 


® CX 44, p. 7, which is a memorandum of the telephone conversation with Tony 
Seubert, is erroneously marked in the official record as CX 47, p. 7, although it is 
physically included in the record as the seventh page of CX 44. However, it is 
obvious from the testimony in the record describing the exhibit (Tr. 219-30) that 
the exhibit marked CX 47, p. 7, is actually CX 44, p. 7. In addition, CX 44, p. 
1, states at the bottom “Page 1 of 7,” and the document marked CX 47, p. 7, is 
the only document included in the record as the seventh page of complainant's 
exhibit 44. Furthermore, the first page of CX 47, p. 1, states “Page 1 of 6,” and 
there is no document physically included in the record as page 7 of complainant’s 
exhibit 47. Hence, it is quite obvious that the memorandum of the conversation 
with Tony Seubert marked CX 47, “Page 7 of 7,” is actually CX 44, “Page 7 of 
7 ; ” 
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pl: CX 52, p. 1) 


, INVOICE 
MIKE DONALDOSON 
SPENCER LI. FOCK COMMISSION COMPANY 
PO. Bor 1222 
Lewiston, Idoho 83501 DATE: 


7-4 e “3A 





Respondents presented no evidence challenging the accuracy of the 
memoranda made by Claude Johnson of the telephone conversations, 
and their briefs do not challenge the accuracy of the information set 
forth in the memoranda. Although Claude Johnson was not called as a 
witness because of a lengthy vacation, respondents’ attorney stipulated 
that Claude Johnson’s testimony would have been the same as that of 
Mr. Schaake in this respect. Specifically, the stipulation is as follows 
(Tr. 281-83): 


MR. HOCHBERG: Judge, at this time I would like to just 
make it known that Mr. Miller [respondents’ attorney] and I 
have discussed the stipulation arising from Mr. Schaake’s -—- 
well, following Mr. Schaake’s testimony and the stipulation 
would be that if Claude Johnson, who Mr. Schaake has testi- 
fied was his accountant during this period of time and still is his 
accountant were called to testify in this proceeding, Mr. 
Johnson would offer the same testimony as Mr. Schaake con- 
cerning the manner in which he received the information and 
figures from Mike Donaldson and Tony Seubert, which appear 
on the records which Mr. Schaake has testified that Mr. 
Johnson created. 


Mr. Miller has also assured me that having interviewed his 
clients, his witnesses, and his witnesses will not be disputing 
Mr. Schaake’s account of how the information on those notes 
was taken down. So that basically the Complainant doesn’t 
have to be concerned with any adverse inferences that Claude 


Johnson didn’t testify in this proceeding. It is basically for the 
convenience of Mr. Johnson, who, as I say, is Mr. Schaake’s 
accountant. 


MR. MILLER: That is agreeable, Judge. Mr. Schaake has 
told us or related to us that Mr. Johnson had a vacation 
planned for a substantial length of time out of this area and as 
a convenience to Mr. Schaake and his employee we are happy 
to arrange it so Mr. Johnson doesn’t have to be here. 


2. Memorandum of Telephone Conversation in Which Re- 
sons Maceehtenin diene sheediia <aniniiens, te 


A photocopy of the memorandum by Claude Johnson of Mike 
Donaldson’s telephone conversation relating to the 323 steers delivered 
to Schaake is reproduced on the following page (CX 44, p. 6). 
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Mr. Schaake testified that the information at the top of the memo- 
randum (JO Ref. 21, 22, p. 44) shows that Mike Donaldson called 
Claude Johnson at 4:50 p.m. on March 12, 1982 (Tr. 222-23). The 
number of steers shown on the memorandum, 323 (JO Ref. 23, p. 44), 
and their weight, 349,299 pounds (JO Ref. 24, p. 44), is the same as 
the number and weight shown on respondents’ invoice to Schaake (JO 
Ref. 14, 16, p. 40), as is the average weight, 1,081 pounds (JO Ref. 
25, p. 44; JO Ref. 15, p. 40). Similarly, the average cost shown on the 
memorandum, $64.86 (JO Ref. 27, p. 44), is identical to that stated on 
respondents’ invoice to Schaake (JO Ref. 17, p. 40). The total cost 
stated in the memorandum, $226,571.45 (JO Ref. 26, p. 44), is just 
30c more than the cost stated on the invoice, $226,571.15 (JO Ref. 18, 
p. 40), an obvious (and trivial) error. 9 

The memorandum states under the total cost figure “delivered” (JO 
Ref. 28, p. 44), “duty & .50 com included” (JO Ref. 31, p. 44). Both 
Mr. Schaake and respondent Donaldson testified that “delivered” 
means the price delivered to the buyer, with all costs included (Tr. 215, 
223-27, 804). Hence the memorandum records respondent 
Donaldson’s admission that the “delivered” price to Schaake for the 
323 steers, $226,571.45, included duty and 50c commission. 

Although this memorandum is not irrefutable, as is the more detailed 
memorandum discussed in the next subsection, it is strong and compel- 
ling evidence supporting Mr. Schaake’s testimony that he dealt with 
respondents on a 50c commission basis. 

Mr. Kienow testified as an expert witness for complainant that the 
reference in the memorandum to 50c commission included would refer 
to respondents’ commission of 50c per cwt (Tr. 478-81). Mr. 
Kienow’s testimony, in this respect, is consistent with my own view, 
based on briefing and arguing Packers and Stockyards Act cases in 
appellate courts for 10 years, directing the Packers and Stockyards Act 
regulatory program for 8 years, and deciding cases under the Packers 
and Stockyards Act for 15 years. 

However, Mr. Frye, a CPA who works for a number of livestock 
firms, testified that the reference to a commission would refer to a 
commission Donaldson paid to someone else. He testified (Tr. 
670-71, emphasis added): 


Q. With respect to these documents that you have reviewed, 
you recall, don’t you, that in the course of reviewing them, you 
came across entries that said “commission”? 


® The in weights, 333,230 pounds (JO Ref. 29, p. 44), and the actual shrink of 
the steers, 4.6% (JO Ref. 30, p. 44), were recorded by Mr. Schaake after the 
steers arrived and were weighed at his feedlot (Tr. 221-22). 
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A. Yes, sir. I testified yesterday I noticed one that says 
“com.,” to mean commission. I don’t remember a dollar 
amount on the exhibits that I testified to yesterday. 


Q. You recall, then, seeing a 50 cent seal then on one of 
these documents? One or several of these documents? 


A. I recall seeing the commission on one or several. I don’t 
know that it was the 50 cents. It could have been. 


Q. This didn’t lead you to wonder whether this was a market 
agency transaction? 


A. No, sir. The commissions that were on those documents 
are what I call above the line of cattle acquiring cost, not com- 
missions below the line after we total up the cost of acquiring 
the cattle. The buyer of the cattle [Donaldson] puts the cattle, 
price, he puts a commission that he pays to someone else, he 
puts his freight, a feed, a brander’s help, if that’s the situation. 
He acquires his costs, reports to his principal the sum of those 
costs with the head cost and maybe the price per head count, 
and then his commission comes off after that. You report what 
you paid, not what you’re getting. What you’re getting comes 
below the totaling of those other costs. Those which I saw 
yesterday and which I have just now testified to, that is up 
there right below a few head of cattle. There’s two entries up 
there, one of them a commission. And now we list cattle down 
here. If this was an agency commission, the commission is 
below here. That’s below the line cost, an acquiring cost. 


Q. When you see an entry labeled “commission”, does that 
cause you to believe that this may be a market agency transac- 
tion? 


A. No, sir, unless it’s below the line, below all the costs of 
acquiring. 

Nonetheless, Mr. Frye conceded that in a dealer transaction, there is 
no reason for a dealer to tell the person to whom he is selling livestock 
what commissions or other expenses the dealer paid. Mr. Frye testified 
(Tr. 683): 


JUDGE WEBER: Why would someone purchasing cattle 
from a dealer be concerned about commissions the dealer may 
have had, expenses the dealer may have had, arrangements the 
dealer may have had with the people that he purchased cattle 
from? It is not an ultimate purchaser’s business, is it? 


Do you see what I am driving at? The purchaser under my 
hypothesis gets a price from the dealer and he either agrees to 
pay that price or he doesn’t, and what the dealer’s prior costs 


or arrangements were, aren’t really material or relevant, are 
they? 


THE WITNESS: No, sir. 
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Similarly, respondent Donaldson testified that the reference to com- 
missions could have meant a commission he paid to somebody else, 
although he could offer no explanation as to why commissions paid to 
somebody else would be of concern to feeders (such as Schaake). Mr. 
Donaldson testified (Tr. 819-20; emphasis added): 


JUDGE WEBER: ..... In some instances in the exhibits 
where people had asked you for documentation, they made 
notes on information provided by phone and in some in- 
stances, there were commissions or abbreviations suggesting the 
word “commissions” included in the information. Why would 
the word “commissions” or an abbreviations that perhaps sug- 
gests commissions be included in their notes, if you know. 


THE WITNESS: I don’t know, but if they received the 
phone call from me, it could have meant a commission paid to 
somebody else. I really couldn’t tell you without looking at a 
particular document. 


JUDGE WEBER: If their focus is just on the delivered cost 
at their expense, why do they care who you paid or what you 
paid if they are willing to pay your price at their front door? 
Why would that show up in their notes. 


THE WITNESS: I really couldn’t tell you. 


The 50c commission reference in the memorandum is consistent only 
with a market agency transaction in which respondents were buying for 


Schaake on a S50c commission basis. It is totally inconsistent with a 
dealer transaction. 

In a dealer transaction, the dealer is selling livestock at a specified 
price, e.g., $65.50 per cwt. It is totally irrelevant to the buyer from a 
dealer what the dealer paid for the livestock, either in commissions to 
someone else or otherwise. There could have been no logical reason 
for Donaldson to have referred to commissions paid by Donaldson to 
someone else, in a telephone conversation with Schaake’s accountant, 
Claude Johnson, if a dealer transaction were involved. Hence the 
memorandum of Donaldson’s telephone conversation with Claude 
Johnson, set forth above, is strong and compelling evidence supporting 
Schaake’s testimony, discussed below (§ II(A)), that his: agreement 
with Donaldson was for Donaldson to purchase livestock for Schaake 
on a S0c commission basis. 

Moreover, the more detailed breakdown set forth in the following 
subsection provides conclusive and irrefutable proof that the 50c com- 
mission referred to in the memorandum is respondents’ 50c commis- 
sion-—not a 50c commission paid by Donaldson to someone else. 
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United Fund | Apnlicabl sll 323 Head 

Mr. Schaake testified that when he got the “final settlement” on the 
323 steers (i.e., respondents’ invoice dated March 15, 1982 (JO Ref. 
1, p. 40)), he thought the cattle were “higher than what Mike 
[Donaldson] and I had talked,” so Mr. Schaake asked for “a break- 
down of those cattle” (Tr. 223). 1° As a result, respondents’ book- 
keeper, Tony Seubert, called Schaake’s accountant on March 29, 
1982, and gave him the information which Claude Johnson recorded in 
a memorandum (Tr. 221-23, 281-83), a photocopy of which is in- 
cluded in the record as CX 44, p. 7, reproduced on the following page. 


10 Mr. Schaake was apparently recalling his own prior conversation with 
Donaldson, rather than Donaldson's conversation with Claude Johnson, since (as 
stated in the preceding subsection) the “final settlement” price of $226,571.15 (JO 
Ref. 18, p. 40) is 30c less than the price of $226,571.45 recorded by Claude 
Johnson (JO Ref. 26, p. 44). 
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The memorandum shows that Tony Seubert, respondents’ book- 
keeper, called on March 29, 1982 (JO Ref. 32, p. 50), and gave a 
“Breakdown” (JO Ref. 33, p. 50) of the 323 steers (JO Ref. 34, p. 50) 
weighing 349,299 pounds (JO Ref. 35, p. 50), costing a total of 
$226,571.15 (JO Ref. 50, p. 50). Those figures (i.e., the number, 
weight and cost) are identical to the figures set forth on respondents’ 
invoice to Schaake dated March 15, 1982 (JO Ref. 14, 16, 18, p. 40). 

Of vital importance to this case is the fact that the breakdown identi- 
fies the costs paid in Canadian funds, converts those funds to United 
States funds, and then adds the three items in United States funds, 
including the 50c commission. A careful examination of the data, 
when viewed in the light of other documentary evidence and stipula- 
tions of fact, proves conclusively and irrefutably that the 50c commis- 
sion referred to in the memorandum cannot possibly refer to a commis- 
sion paid by Donaldson to someone else. 

Mr. Schaake explained the memorandum as follows (Tr. 223-24): 

Q. Could you just then go down the various figures on page 7 


ns Complainant’s Exhibit 44 '' and explain what each category 
is 

A. Okay. Well, okay. The 323 steers [JO Ref. 34, p. 50] 
and the net buying weight [349,299 pounds; JO Ref. 35, p. 
50], what they cost in Canadian money, total dollars in Cana- 
dian [$247,785.81; JO Ref. 36, p. 50] and then the tests and 
feed which was paid for in Canadian money [$4,563.52; JO 
Ref. 37, p. 50]. So we had a total of 252,349.33 in Canadian 
money [JO Ref. 39, p. 50]. 


At that point we converted to U.S. money and the exchange 
rate at that time was 1.21 percent [JO Ref. 40, p. 50; i.e., 
dividing the total Canadian money cost, $252,349.33, by the 


1 See note 8, supra. 





rate of exchange, 1.21, 12 converts the cost to $208,553.16 in 
United States funds]. So the $208,553.16 [JO Ref. 41, p. 50] 
would be in American funds. I don’t know exactly how Mike 
did this, but I believe that he bought this money at the bank in 
Canada, bought the Canadian money, paid for the cattle with 
Canadian money so in Canadian dollars it cost 72.24 cents per 
pound with the cost of the cattle plus the testing and the feed 
[JO Ref. 38, p. 50; the figure of 72.24 was obtained by dividing 
the total Canadian money cost, $252,349.33, by the weight, 
349,299 pounds]. 


Then Mike [Donaldson] added the trucking cost, 3.5681 
cents per pound [JO Ref. 42, p. 50; or $12,463.50 (JO Ref. 
43, p. 50) ($.035681 x 349,299 = $12,463.34)] and then the 
duty paid at the border to cross from Canada into the United 
States [$3,807.99; JO Ref. 45, p. 50 19] and then Mike’s com- 
mission of 50 cents [per cwt, on the 323 head weighing 
349,299 pounds, or $1,746.50 (JO Ref. 48, p. 50); $.50 x 
3,492.99 = $1,746.50]. So delivered, the cattle delivered, the 
average was 64.86 [c per lb. (JO Ref. 49, p. 50), or a total of 
$226,571.15 (JO Ref. 50, p. 50)]. 


Although respondents cannot possibly dispute the fact that the 
breakdown set forth above shows a commission of 50c per cwt in 
United States funds on the entire 323 head, this point is so vital that it 
is worth proving the point briefly. 


12 The 323 steers were purchased on or about March 8-12, 1982 (Findings 3-5 
under the Heading “C. Transactions with Schaake Packing Company” (Initial De- 
cision at 12-13)), and invoiced to Schaake on March 15, 1982 (JO Ref. 1, p. 
40). The high, low, close and noon United States Dollar Exchange Rates were 
1.21 during that entire period (except for a single low rate of 1.2097 on March 10, 
1982 (CX 42, p. 10)). Actually, the rate of exchange is quoted to 4 decimal 
places, e.g., on March 10, 1982, which had the low rate mentioned above, the 
high was 1.2143, the low was 1.2097, the noon was 1.2128 and the close was 
1.2110 (CX 42, p. 10). A rate, e.g., of 1.2110 means that a person giving a 
Canadian bank $100 in United States currency would receive $121.10 in Canadian 
currency. Since I have traveled in Canada each year during the last 6 years, and 
during many prior years, I take official notice of the fact that Canadian banks give 
persons who have an account with the bank, such as respondents (Tr. 789), the 
full exchange rate. The Stipulations filed July 23, 1985, stipulate as to the rate of 
exchange in effect for most of the transactions involved here (e.g., CX 41, col. 
12; Stipulations at 6,  9(a)). 


'9 The actual duty is 1c per pound, which is based on the invoice weight, unless 
the cattle are reweighed (Tr. 131, 142; see, e.g., CX 43, p. 6, showing duty of 
$511.15 on 51,115 pounds). In addition, as shown below, respondents pay a 
small brokerage fee (plus, at times, small miscellaneous fees) to the broker who 
handles the transaction at Customs. This accounts for respondents’ figure of 
1.09c per pound duty (JO Ref. 44, p. 50) rather than lc per pound duty. The 
total additional “duty” amount, based on 1.09c rather than Ic, is $315, i.e., the 
duty at 1c is $3,492.99 ($.01 x 349,299 = $3,492.99), while the amount shown by 
respondent at 1.09c per pound is $3,807.99 (actually, $.0109 x 349,299 = 
$3,807.36,.a difference of 63c), and $3,807.99 is $315 more than $3,492.99. 
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As shown above, Tony Seubert’s breakdown lists the Canadian 
money cost of the cattle ($247,785.81) and the test and feed cost 
($4,563.52), resulting in total costs of $252,349.33 in Canadian funds 
(JO Ref. 39, p. 50). That figure is then divided by 1.21, the rate of 
exchange, to convert the same amount into United States funds, viz., 
$208,553.16 (JO Ref. 41, p. 50). 

Thereafter, three items are added to the $208,553.16 (United States 
funds) figure--trucking, duty and commission--resulting in the total 
cost to Schaake, $226,571.15 (JO Ref. 50, p. 50). Since that amount, 
$226,571.15, is the amount invoiced to Schaake (JO Ref. 18, p. 40), 
that amount, $226,571.15, is, of course, in United States funds. '4 
Hence each of the three items added to the $208,553.16 (United 
States funds) figure must necessarily be in United States funds, includ- 
ing the 50c per cwt commission, i.e., $1,746.50 (JO Ref. 46-48, p. 50; 
$.50 x 3,492.99 = $1,746.50). 

In addition, it is a mathematical certainty that the 50c per cwt com- 
mission is applicable to all 323 steers. The “Breakdown” shows not 
only the 50c commission, but also the amount of the commission, 
$1,746.50 (JO Ref. 48, p. 50). Multiplying the 50c per cwt commis- 
sion by the entire weight of the 323 steers, 349,299 pounds (JO Ref. 
35, p. 50), equals the total commission shown in the “Breakdown,” 
$1,746.5C (JO Ref. 48, p. 50; $.50 x 3,492.99 1§ = $1,764.50). 

Hence Tony Seubert’s “Breakdown” of the delivered cost to 
Schaake of 323 steers shows (i) that the delivered cost to Schaake in- 
cludes a commission of exactly 50c per cwt, (ii) that the 50c per cwt 
commission is in United States funds, and (iii) that the 50c per cwt 
commission in United States funds applies to the entire 323 head. 

4. The 50c Commission in United States Funds Admitted 
by_R Which Rel he Entire 323 $ 


It is obvious that any cattle purchased by respondents in Canada 
would have been paid for in Canadian funds, including any incidental 


'4 To engage in “overkill,” the record shows that the invoice price of $226,571.15 
was paid by Schaake in United States funds, viz., by an advance of $180,000 and 
the remainder of $46,571.15 ($180,000 + $46,571.15 = $226,571.15), both paid 
by drafts drawn on the Rainier National Bank, Ellensburg, Washington (CX 44, 
pp. 2, 4). 


6 To convert 349,299 pounds into hundredweight, you move the decimal point 
two places to the left, i.e., 349,299 Ibs. equals 3,492.99 cwt. 
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expenses incurred in Canada, such as commissions paid to others in 
Canada. In any event, however, respondent Donaldson admits that he 
paid the Canadian invoices in Canadian funds (Tr. 30-32), i.e., he 
testified (Tr. 30-32): 


Q. During this period of time of March 9, 1982 through 
April 16, 1982, did Spencer Livestock Commission and Mike 
Donaldson keep purchase invoices showing the source of live- 
stock purchased by you? 


A. In the United States, yes. 
. Only in the United States? 
. Yes. 
. You did not keep any purchase invoices for Canada? 
. No. 


Q. You can state as a fact that your records in Lewiston, 
Idaho did not contain any purchase invoices of Canadian pur- 
chases? 


A. That’s right. 
Q. How do you know this? 


A. I didn’t keep any of them. I didn’t buy any cattle with 
American money. All I did was buy Canadian money, pur- 
chased the cattle with Canadian money and brought them back 
into the States. 


Q. Did you receive purchase invoices on Canadian pur- 
chases? 


A. Yes, I did. 
Q. What did you do with them once you received them? 


A. After I got the cattle shipped and paid for, I threw them 
away. 


Q. Immediately after? 


A. Yes. They didn’t document anything I needed for my 
records that I could see. 


Q. Before you threw them away, did you make any other 
type of record which would reflect the figures which were on 
those purchase invoices? 


A. The invoices were in Canadian currency which I was sell- 
ing the cattle in American currency. They were nothing but 
confusing. It didn’t make any difference to us what we did 
with them. We were getting paid for them in American funds. 
All we were trying to do was balance the amount of Canadian 
money that we purchased in Canada. We would buy the 
money in blocks like 500,000, 400,000 or -- you know, 
smaller specific amounts. Once the money was purchased and 
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we had that money back into our American account, we could 
see no reason to keep them. 

Although respondent Donaldson testified that he threw away his cop- 
ies of the Canadian invoices involved in this proceeding, complainant 
was able to obtain copies through the Alberta Department of Agricul- 
ture, The Royal Canadian Mounted Police, and by visiting some of the 
livestock sellers in Canada. The Canadian invoices relevant to the pre- 
sent discussion are reproduced below in this subsection. 

The 323 head invoiced to Schaake on March 15, 1982, as to which 
respondents admit that the invoice price to Schaake included 50c per 
cwt commission in United States funds on the 323 head (see subsec- 
tions 1-3, supra), consists of three lots, i.e., 144 head, 46 head, and 
133 head (JO Ref. 2, 6, 10, p. 40). The first lot, 144 head, was pur- 
chased by respondent Donaldson in four parts, i.e., 48 head, 5 head, 
46 head, "© and 45 head. The Canadian invoices, showing the 
amounts respondents paid for these 144 head in Canadian funds, are 
reproduced on the following 4 pages (CX 42, pp. 1, 3, 4, 5). 


1® These 46 head are different from the 46-head lot listed as the second lot in the 
March 15, 1982, invoice (JO Ref. 6, p. 40). 
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The first of the four Canadian invoices reproduced immediately 
above dated March 8, 1982 (JO Ref. 51, p. 57), is for 48 steers (JO 
Ref. 52, p. 57) weighing 47,051 pounds (JO Ref. 53, p. 57) and costing 
$32,831.40 (JO Ref. 54, 55, p. 57). After additional expenses of 
$875.71 are added (JO Ref. 59, p. 57), the total cost in Canadian 
funds is $33,707.11 (JO Ref. 60, p. 57). 

The additional expenses totaling $875.71 consist of trucking, 
$470.51 (JO Ref. 56, p. 57), insurance, $52.32 (JO Ref. 57, p. 57), 
and @ommission, $352.88 (JO Ref. 58, p. 57). The $352.88 commis- 
sion, which is included in the total Canadian-funds cost of the cattle, 
is at the rate of 75c per cwt in Canadian funds, i.e., $.75 x 470.51 17 
= $352.88. 

The second of the four Canadian invoices reproduced immediately 
above dated March 9, 1982 (JO Ref. 61, p. 58), is for 5 steers (JO Ref. 
62, p. 58) weighing 4,395 pounds (JO Ref. 63, p. 58) and costing 
$3,098.47 in Canadian funds (JO Ref. 64, 66, p. 58). After adding 
additional expenses totaling $45.97 (JO Ref. 67, 71, p. 58), the total 
cost of the cattle in Canadian funds is $3,144.44 (JO Ref. 70, p. 58). 

The additional expenses totaling $45.97 consist of feed, $4 (JO Ref. 
65, p. 58), testing, $20: (JO Ref. 68, p. 58), and commission, $21.97 
(JO Ref. 69, p. 58). The $21.97 commission, which is included in the 
total Canadian-funds cost of the cattle, is at the rate of 50c per cwt in 
Canadian funds, i.e., $.50 x 43.95 = $21.97. 

The third of the four Canadian invoices reproduced immediately 
above dated March 9, 1982 (JO Ref. 72, p. 59), is for 46 head (JO 
Ref. 73, p. 59) weighing 51,115 pounds (JO Ref. 74, p. 59) and cost- 
ing $35,367.30 in Canadian funds (JO Ref. p. 59). Additional ex- 
penses totaling $563.57 are then added, resulting in a total cost for the 
cattle of $35,930.87 in Canadian funds (JO Ref. 83, p. 59). 

The $563.57 in additional expenses consists of testing, $184 (JO Ref. 
77, p. 59), and commission, $255.57 (JO Ref. 79, p. 59), for a subto- 
tal of additional expenses of $439.57 (JO Ref. 82, p. 59). This subto- 
tal of $439.57 is then repeated in the right-hand column of the Cana- 
dian invoice (JO Ref. 76, p. 59), and additional expenses for feed and 
hay, $44 (JO Ref. 78, p. 59), and more hay, $80 (JO Ref. 81, p. 59), 
are then added, making a total of $563.57 in additional expenses 

($439.57 + $44.00 + $80.00 = $563.57). 18 The $255.57 commis- 
sion, which is included in the total Canadian-funds cost of the cattle, 
is at the rate of 50c per cwt in Canadian funds, i.e., $.50 x 511.15 = 
$255.57. 

The last Canadian invoice reproduced immediately above dated 
March 8, 1982 (JO Ref. 84, p. 60), is for 45 steers (JO Ref. 85, p. 60) 


17 To convert 47,051 pounds into hundredweight, you move the decimal point two 
places to the left, i.e., 47,051 Ibs. equals 470.51 cwt. 
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weighing 49,040 pounds (JO Ref. 86, p. 60) and costing $33,886.64 in 
Canadian funds (JO Ref. 87, 88, p. 60). After additional expenses 
totaling $907.25 are added (JO Ref. 92, p. 60), the total cost of the 
cattle is $34,793.89 in Canadian funds (JO Ref. 93, p. 60). 

The additional expenses totaling $907.25 consist of trucking, 
$490.40 (JO Ref. 89, p. 60), insurance, $49.05 (JO Ref. 90, p. 60), 
and commission, $367.80 (JO Ref. 91, p. 60). The $367.80 commis- 
sion, which is included in the total Canadian-funds cost of the cattle, 
is at the rate of 75c per cwt in Canadian funds, i.e., $.75 x 490.40 = 
$367.80. 

To summarize the foregoing information relating to the 144—-head 
portion of the 323 head invoiced to Schaake on March 15, 1982, the 
undisputed documentary evidence shows that respondents paid com- 
missions to others of 75c per cwt in Canadian funds on 48 head and 
45 head, and 50c per cwt in Canadian funds on 5 head and 46 head 
(48 + 45 + 5 + 46 = 144). 

The second lot in the 323 head invoiced to Schaake on March 15, 
1982, consists of 46 head (JO Ref. 6, p. 40) weighing 49,560 pounds 
(JO Ref. 7, p. 40). These 46 head are different from the 46 head 
included as part of the 144-head lot just discussed. The Canadian 
invoice paid by respondents in Canadian funds for these 46 head is 
reproduced on the following page (CX 46, p. 1). 


1® This additional expense figure of $563.57 (and another expense similarly foot- 
noted below) is referenced because the figures are referred to in the following sub- 
section, in which it is explained that respondents have stipulated that the informa- 
tion in columns 1 through 16 of CX 41, p. 1, and CX 45, p. 1, contains “all the 
direct and documentable expenses incidental to the purchase, transportation and 
importation” of the 144-head lot and the separate 46-head lot, which are part of 
the 323 head under discussion. An analysis of the total stipulated costs shows that 
the commissions referred to in this subsection at the rates of 50c and 75Sc per cwt 
and $4 per head, all in Canadian funds, are the only commissions respondents 
paid to others. 
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The Canadian invoice dated March 9, 1982 (JO Ref. 94, p. 64), is 
for 46 head (JO Ref. 95, p. 64) weighing a total of 49,560 pounds (JO 
Ref. 96, p. 64) and costing $34,447.02 in Canadian funds (JO ref. 97, 
p. 64). After additional expenses totaling $524.19 are added, the total 
cost of the cattle in Canadian funds is $34,971.21 (JO Ref. 102, p. 64). 

The $524.19 consists of a commission of $4 per head, totaling $184 
in Canadian funds (JO Ref. 98, p. 64; $4.00 x 46 = $184.00), feed, 
$115 (JO Ref. 99, p. 64), veterinarian fees, $125 (JO Ref. 100, p. 64), 
and insurance, $100.19 (JO Ref. 101, p. 64) ($184.00 + $115.00 + 
$125.00 + $100.19 = $524.19). 19 

As shown above, the commissions paid by respondents to others on 
the 144-head portion of the 323 head invoiced to Schaake on March 
15, 1982, were at the rate of 75c per cwt in Canadian funds and at the 
rate of 50c per cwt in Canadian funds. The commission paid by re- 
spondents to someone else on the separate 46-head portion of the 323 
steers invoiced to Schaake on March 15, 1982, was at the rate of $4 
per head in Canadian funds. 

The record does not contain the documentary evidence showing the 
commissions paid by respondents to others in connection with the 
133-head portion of the 323 steers under discussion (JO Ref. 10, p. 
40), because respondents’ attorney requested the Canadian firm not to 
make the records available to complainant (Tr. 168-73). But since the 
documentary evidence relating to the 144-head portion and the sepa- 
rate 46-head portion of the 323 steers shows conclusively that the com- 
missions respondents paid to others on those portions of the 323 steers 
were not at the rate of 50c per cwt in United States funds, but, rather, 
were all in Canadian funds, and were at rates of 50c per cwt, 75c per 
cwt, and $4 per head, the 50c per cwt commission in United States 
funds applicable to the entire 323 head, referred to by Donaldson and 
Seubert in their conversations with Schaake’s accountant, Claude 
Johnson, could not possibly refer to commissions paid by Donaldson to 
others. 

The foregoing analysis proves conclusively and irrefutably to anyone 
familiar with livestock marketing that the 50c per cwt commission in 
United States funds applicable to the entire 323 head, referred to by 
Donaldson and Seubert in their conversations with Schaake’s account- 
ant, could only refer to respondents’ commission——not to commissions 
paid by Donaldson to others. 


18 This figure of $524.19 is referred to in the following subsection (see note 18, 
supra). 





However, to someone totally unfamiliar with livestock marketing 
(and the expenses that would be incurred in connection with moving 
livestock, e.g., from Canada to a feedlot in the United States), the 
theoretical argument could be made that even though the commissions 
paid by respondents to others on the 144-head portion and the 
46-head portion of the 323 steers, at the rates of 50c per cwt, 75c per 
cwt, and $4 per head, all in Canadian funds, are included in the Cana- 
dian money cost of the cattle, $247,785.81 (JO Ref. 36, p. 50), and, 
therefore, are included in the total amount of Canadian expenses of 
$252,349.33 (JO Ref. 39, p. 50), and are similarly included in the 
quotient of that amount ($208,553.16) after it is divided by 1.21 (JO 
Ref. 40, p. 50) to convert it into $208,553.16 in United States funds 
(JO Ref. 41, p. 50), nonetheless, Donaldson paid an additional com- 
mission of 50c per cwt in United States funds on the entire 323 steers 
weighing 349,299 pounds, for a total of $1,746.50 ($.50 x 3,492.99 = 
$1,746.50), to another person or persons. 

As indicated above, that theoretical argument could not be made to 
anyone familiar with livestock marketing. After the 323 head of cattle 
have been purchased in Canada, and all commissions have been paid 
in Canadian funds to the persons in Canada incident to the purchase of 
the cattle in Canada, and the testing and feed charges have been paid 
in Canada, there is no other person or persons who could possibly be 
paid a 50c per cwt commission in United States funds on the 323 head. 
20 As Mr. Schaake testified, “[w]ithin the States, the only expense you 
have on the cattle besides the cost of the cattle themselves is the 
freight” (Tr. 248) and duty (Tr. 224). Duty is not paid on a commis- 
sion basis (note 13, supra), and respondents’ purported expert, Mr. 
Frye, admitted that freight is not paid on a commission basis (Tr. 
598-99). 

In any event, however, stipulations of fact and other undisputed 
documentary evidence account for “all the direct and documentable 
expenses incidental to the purchase, transportation and importation” of 
the 144-head portion and the 46-head portion of the 323 steers 
(Stipulations filed July 23, 1985, at 6-8). The stipulated total expenses 
can all be accounted for without leaving any possibility that respondents 
. paid a 50c per cwt commission in United States funds on the 323 head 
(totaling $1,746.50) to someone else (see subsection 5, immediately 
following). 


20 The Customs broker receives a small brokerage fee in United States funds, but 
that small fee is included in the “duty” amount which respondents included at 
1.09c per pound (JO Ref. 44, p. 50) (see note 13, supra). 
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5. The Parties Have Stipulated as to the Total Expenses of 


The parties have stipulated to “all the direct and documentable ex- 
penses incidental to the purchase, transportation and importation” of 
the 144-head portion and the 46-head portion of the 323 steers, as 
follows (Stipulations filed July 23, 1985, at 6-8; emphasis supplied): 


9. (a) On or about March 8 and 9, 1982, respondents 
purchased 144 head of livestock and shipped these livestock to 
Schaake Packing Co. The information contained in columns 
one through sixteen of CX 41 [which consists of only one page] 
shows the cost of these livestock and all the direct and docu- 
mentable expenses incidental to the purchase, transportation 
and importation of these livestock. The information in col- 
umns twenty through twenty-two shows the amount billed and 
collected by respondents for the livestock. 


(b) The documents contained on pages one through six 
of CX 42 are accurate copies of the original invoices showing 
the purchase and expense amounts for the 144 head of live- 
stock referred to in Stipulation No. 9(a) above. 


(c) The documents contained on pages two through nine 
of CX 43 are accurate copies of original broker’s invoice, con- 
sumption entry certificates, customs invoices and check in pay- 
ment of broker’s fees and duty relating to the importation of 
the livestock referred to in Stipulation No. 9(a) above. 


(d) The documents contained on pages one through five 
of CX 44 are accurate copies of the original invoices and drafts 
showing the amount billed to and the amount paid by Schaake 
Packing Co. for the livestock referred to in Stipulation No. 
9(a) above. 


10. (a) On or about March 9, 1982, respondents purchased 
46 head of livestock and shipped these livestock to Schaake 
Packing Co. The information contained in columns one 
through sixteen of CX 45 [which consists of only one page] 
Shows the cost of these livestock and all the direct and docu- 
mentable expenses incidental to the purchase, transportation 
and importation of these livestock. The information in col- 
umns twenty through twenty-two shows the amount billed and 
collected by respondents for the livestock. 


(b) The documents contained on pages one and two of 
CX 46 are accurate copies of the original invoice and receiv- 
ables ledger showing the purchase and expense amounts for the 
46 head of livestock referred to in Stipulation No. 10(a) above. 
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(c) The documents contained on pages two through six 
of CX 47 are accurate copies of the original broker’s invoice, 
consumption entry certificate, customs invoice, scale ticket and 
check in payment of broker’s fees and duty relating to the im- 
portation of the livestock referred to in Stipulation No. 10(a) 
above. 


(d) The documents contained on pages one through five 
of CX 48 are accurate copies of the original invoices and drafts 
showing the amount billed to and the amount paid by Schaake 
— Co. for the livestock referred to in Stipulation 10(a) 
above. 

The stipulated total expenses of respondents incident to the 
144-head portion and the 46-head portion of the 323 steers are set 
forth on the following table, which contains all of the expenses and 
costs contained in columns 1 through 16 of CX 41 and CX 45, referred 
to in the stipulations, plus columns 17 and 18, which show the total cost 
of the cattle including Donaldson’s commission of 50c per cwt. 
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0 $37,299.55 $514.65 $61.33 $257.23 

0 35,930.87 511.15 61.33 255.57 

0 35,206.39 490.40 61.33 245.20 

O 108,436.81 89,617.20 1,516.20 183.99 758.00 96,318.89 
4,243.50 
93,860.70 


0 36,991.21 30,571.25 491.80 123.16 247.80 31,434.01 
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The columns from column 1 through column 16 of CX 41 and CX 45 
(referred to in the stipulations) that have been omitted from the forego- 
ing table contain no cost data. The omitted columns give the following 
information: column 1 shows the date, column 3 shows the sex, col- 
umn 7 shows additional feed costs, if any (but none were included in 
column 7 of CX 41 or CX 45), column 9 shows the name of the 
trucker, column 13 is left blank, and column 14 shows the name of the 
Customs broker. Accordingly, pursuant to the stipulations, the forego- 
ing table contains all of respondents’ direct and documentable ex- 
penses involved in the 144-head portion and 46-head portion of the 
323 steers invoiced to Schaake on March 15, 1982. 

A careful analysis of the data, together with the undisputed, support- 
ing documentary evidence, shows that the commissions paid by respon- 
dents to others on the 144 head (comprised of 48 head, 5 head, 46 
head, and 45 head) and the separate 46 head are included in column 5 
“Invoice Amount for Cattle” or column 6 “Invoice Amount for Ex- 
penses,” prior to their conversion into United States funds in column 
12. 

_First, as to the 48 head included in the 144-head lot, the commis- 
sion of $352.88 paid by respondents to someone else (JO Ref. 58, p. 
57) at the rate of 75c per cwt in Canadian funds is included in the 
$33,707.11 shown in column 5 (Invoice Amount for Cattle) (JO Ref. 
60, p. 57). 

Second, as to the 5 head included in the 144-head lot, the commis- 
sion of $21.97 paid by respondents to someone else (JO Ref. 69, p. 58) 
at the rate of 50c per cwt in Canadian funds is included in the $45.97 
shown in column 6 (Invoice Amount for Expenses) (JO Ref. 67, 71, p. 
58). 

Third, as to the 46 head included in the 144-head lot, the commis- 
sion of $255.57 (JO Ref. 79, p. 59) paid by respondents to someone 
else at the rate of 50c per cwt in Canadian funds is included in the 
$563.57 shown in column 6 (Invoice Amount for Expenses) (see note 
18, supra, and accompanying text). 

Fourth, as to the 45 head included in the 144-head lot, the commis- 
sion of $367.80 (JO Ref. 91, p. 60) paid by respondents to someone 
else at the rate of 75c per cwt in Canadian funds is included in the 
$34,793.89 shown in column 5 (Invoice Amount for Cattle) (JO Ref. 
93, p. 60). 

Finally, as to the separate 46 head shown at the bottom of the table, 
the commission of $184 paid by respondents to someone else (JO Ref. 
98, p. 64) at the rate of $4 per head in Canadian funds is included in 
the $524.19 shown in column 6 (Invoice Amount for Expenses) (see 
note 19, supra, and accompanying text). 

Hence all of the commissions paid by respondents to someone else 
incident to the purchase of the 144-head portion and the separate 
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46-head portion of the 323 steers are included in the Canadian-funds 
cost of the cattle and Canadian-funds expenses. Accordingly, the 50c 
per cwt commission in United States funds relating to the entire 323 
head (totaling $1,746.50 in United States funds), admitted by respon- 
dents in their conversations with Schaake’s accountant, cannot possibly 
refer to the documented commissions paid by respondents to others in 
Canadian funds referred to above. 

Furthermore, as shown immediately below, that portion of respon- 
dents’ total costs and expenses incident to the 144-head lot and the 
separate 46-head lot that were in United States funds can all be ac- 
counted for without leaving any room for including a 50c per cwt com- 
mission in United States funds, totaling $1,746.50, paid by respondents 
to others. 

The only items in columns 2 through 16 of the table, which set forth 
respondents’ stipulated, total expenses, that were paid for in United 
States funds are (i) the freight expense (column 10) for the 144 head, 
21 (ii) the duty for the 144 head and the separate 46 head (column 15), 
and (iii) other fees and overtime for the 144 head and the separate 46 
head (column 16). 2 

First, as to the freight expense (for the 144 head only), since the 
trucking expense is listed separately from the 50c commission in Tony 
Seubert’s breakdown (JO Ref. 42, 46, p. 50), the 50c commission is 
obviously not included in column 10 (Freight Expense). Moreover, the 
total trucking expense listed in column 10 in United States funds is 


21 The $4,243.50 freight charge for the 144 head was invoiced by Nello Pistoresi 
and Son, Inc., in United States dollars (CX 42, p. 7) and was paid by respondents 
in United States dollars by a check drawn on respondent Spencer’s Lewiston, 
Idaho, checking account (CX 42, p. 8). Accordingly, the $4,243.50 freight ex- 
pense for the 144 head is not included in column 11 of the table (Total Amount 
Canadian), but is added in column 12 (Conversion to U.S. Dollars) after the Ca- 
nadian expenses for the 144 head have been converted to United States dollars. 
However, the freight expense for the separate 46 head at the bottom of column 10 
is in Canadian funds (CX 45, col. 10), and, therefore, the $2,020 freight expense 
for the separate 46 head is included in column 11 of the table (Total Amount 
Canadian). (Theoretically, respondents could have paid Canadian expenses in- 
voiced in Canadian dollars with a United States check, in which case they would 
have been given credit for all or most of the rate of exchange. But the record here 


shows that respondents paid the Canadian expenses with Canadian money (Tr. 
30-32, 789)). 


22 Column 12 is, of course, in United States funds, but that column merely repre- 
sents the United States Dollar equivalent of the Canadian-funds expenses. 





$4,243.50 (for the 144 head), and that is the exact amount billed by 
the trucking company for transporting the 144 head (CX 42, p. 7). 
Hence, column 10 (Freight Expense, US or Can) cannot possibly in- 
clude all or any part of the $1,746.50 commission in United States 
funds respondents contend was paid to someone else. 

Second, as to the duty for the 144 head and the separate 46 head, 
since the duty set forth in Tony Seubert’s breakdown at 1.09c per 
pound (which includes the ic per pound actual duty and a small 
amount for incidental expenses (see note 13, supra)) is listed sepa- 
rately in Tony Seubert’s breakdown from the 50c commission (JO Ref. 
44, 46, p. 50), the 50c commission is obviously not included in column 
15 of the table (Duty). 

Moreover, the duty figures in column 15 cannot possibly include all 
or any part of a 50c commission totaling $1,746.50 because column 15 
lists only the exact amount of the duty at the rate of ic per pound, 
which is the applicable rate (Tr. 131, 142). For example, the duty in 
column 15 on the 45-head portion of the 144-head lot weighing 
49,040 pounds is $490.40 ($.01 x 49,040 = $490.40). The duty in 
column 15 on the 48 head and 5 head combined, totaling 51,446 
pounds, is $514.65. (The record does not show why there is a 
19-pound discrepancy in the weight of these animals between the pur- 
chase invoices and the Customs document, resulting in 19c “extra” 
duty.) The duty in column 15 on the 46 head (included within the 
144-head lot) weighing 51,115 pounds is $511.15. The duty in col- 
umn 15 on the separate 46-head lot (at the bottom of the table) weigh- 
ing 49,560 pounds (column 4) is $491.80 because the animals were 
reweighed at 49,180 pounds (CX 47, pp. 4-6). 

Hence the duty figures in column 15 of the table include only the 
actual duty of ic per pound paid by respondents on the 144-head lot 
and the separate 46-head lot. Accordingly, no part of a 50c commis- 
sion totaling $1,746.50 in United States funds allegedly paid by respon- 
dents to others is included in column 15 of the table. 

Finally, as to column 16, the last of the columns included in the 
stipulations as to respondents’ total costs that relates to costs or ex- 
penses in United States funds, an analysis of the undisputed documen- 
tary evidence shows that column 16 (Other Fees and Overtime) in- 
cludes only the brokerage fee charged by the Customs broker and vet- 
erinarian overtime. 

As to the three $61.33 fees shown in column 16 for the 144 head, 
CX 43, pp. 1-3, show the brokerage fee and vetérinarian-overtime fee 
paid by respondents to Norman Jensen, Inc., the Customs broker that 
handled the 144 head. Specifically, CX 43, pp. 1, 2, show the actual 
Customs brokerage fees of $43.25, $41.25, and $43.25, respectively, 
for the 46 head, the 45 head, and the 53 head (i.e., the 48 head and 5 
head combined), included in the 144-head lot, for a total of $127.75 
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in brokerage fees. To this was added the veterinarian-overtime fee of 
$54.24 (CX 43, p. 1, note 1) 2 for a total of $181.99 ($127.75 + 
$£4.24 = $181.99). The overtime fee was prorated to the entire 144 
head, and the brokerage fees and veterinarian-overtime fee for the 144 
head were shown in column 16 as three uniform fees of $61.33. 24 

Similarly, CX 47, pp. 1-4, show that respondents’ expense of 
$123.16 shown in column 16 at the bottom of the table for the separate 
46-head lot includes veterinarian overtime of $68.16, and consump- 
tion entry charges of $55 (i.e., brokerage fee), for a total of $123.16. 

Accordingly, column 16 (Other Fees and Overtime) cannot possibly 
relate to the 50c commission totaling $1,746.50 in United States funds 
referred to in Tony Seubert’s breakdown. In addition, the small por- 
tion of column 16 relating to Customs brokerage fees, $182.75 
($127.75 + $55 = $182.75), is included in Tony Seubert’s breakdown 
as part of the 1.09c per pound “duty” (JO Ref. 44, p. 50) (see note 13, 
supra). 

Moreover, the total expenses set forth in column 16 (Other Fees and 
Overtime) for the 144 head and the separate 46 head are only $307.15 
($183.99 + $123.16 = $307.15), which is much too small to relate to 
the 50c per cwt commission, which totals $1,746.50 on the 323 head. 
25 


Hence, the undisputed documentary evidence shows that columns 2 
through 16 of the table (which include “all” respondents expenses inci- 
dent to the 144 head and the separate 46 head) do not include a 50c 
per cwt commission paid by respondents to other persons in United 
States funds. 


23 An asterisk above note 1 of CX 43, p. 1, states that some paperwork shows the 
veterinarian-overtime fee as $59.45, but it was included as $54.24 in complain- 
ant’s schedule (CX 43, p. 1) obviously because Jensen's invoice to respondents 
shows as the last item in the center of the invoice “VET OVER TIME CHARGE,” 
and the charge which is shown opposite in the far right-hand column is “54.24” 
(Cx 43, p. 2). 


24 Complainant’s investigator made a $2 error. The three brokerage fees and the 
$54.24 overtime fee total $181.99. The investigator erroneously divided $183.99 
by 3 to arrive at $61.33, which he prorated among the three lots (the 48 head and 
5 head were combined by the Customs broker; Manifest # 5943, CX 43, p. 2). 


25 The total weight of the 144 head (151,601 pounds) and the separate 46 head 
(49,560 pounds) is 201,161 pounds (or 2,011.61 cwt). The commission on that 
total weight at 50c per cwt (as shown by Tony Seubert’s breakdown) would be 
$1,005.81 ($.50 x 2,011.61 = $1,005.81). (The commission at.50c per cwt on 
the remaining 133 head included in the 323 head under discussion would be 
$740.69, i.e., $.50 x 1,481.38 (JO Ref. 11, p. 40) = $740.69; $740.69 + 
$1,005.81 = $1,746.50, the amount shown in Tony Seubert’s breakdown for the 
323 head (JO Ref. 48, p. 50)). 
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Respondent’s have stipulated that the expenses set forth above (i.e., 
in columns 2-16) are “all” the direct and documentable expenses inci- 
dent to the purchase, transportation and importation of the 144-head 
lot and the separate 46—-head lot included in the 323 steers invoiced to 
Schaake on March 15, 1982. “All” means “the whole number, quan- 
tity, or amount: TOTALITY” (Webster’s Third New International 
Dictionary, Unabridged (1981), at 54). And see Black’s Law Diction- 
ary (Sth ed. 1979), at 68. “The word ’all’ signifies ’the whole of’; . . . 
A more comprehensive word cannot be found in the English language.” 
Vandermode v. Appert, 125 N.J. Eq. 366, 5 A.2d 868, 871 (1939). 
And see Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 
610-11 (1944). “A more comprehensive and all-inclusive word than 
’all’ can hardly be found in the English language. There is a totality 
about it that few words possess.” Jn re Central of Georgia Ry. Co., 58 
F. Supp. 807, 813 (S.D. Ga.), rev’d on other grounds, 150 F.2d 453, 
455-56 (Sth Cir. 1945). 

In view of the stipulations referred to above, respondents are not free 
to argue that, in addition to the expenses set forth above, they incurred 
additional expenses of $1,746.50 in the form of a commission paid to 
other persons at the rate of 50c per cwt in United States funds, that are 
not included in the foregoing figures relating to the 144 head and the 
separate 46 head. Accordingly, the $1,746.50 referred to in Tony 
Seubert’s breakdown (JO Ref. 48, p. 50), which represents a commis- 
sion of 50c per cwt in United States funds (JO Ref. 46, p. 50) applica- 
ble to the entire 323 steers weighing 349,299 pounds (JO Ref. 35, p. 
50), necessarily represents respondents’ commission of 50c per cwt on 
the 144 head and the 46 head. 

The analysis set forth above (§ I (B) (1)-(5)) proves irrefutably and 
mathematically that respondents’ invoice price to Schaake on the 
144-head and 46-head portions of the 323-head lot included respon- 
dents’ 50¢ per cwt commission. The telephone memoanda are ”smok- 
ing guns,” proving conclusively that the steers were purchased by re- 
spondents on a 50¢ per cwt commission basis. 

Although the foregoing analysis was presented to respondents in the 
form of a tentative draft, respondents do not challenge the accuracy of 
the mathematical analysis but, rather, argue that “mathematical com- 
putations cannot conclusively prove non—mathematical facts,” and that 
here “the ultimate issue of fact is not a mathematical fact” (Brief filed 
Feb. 9, 1987, at 13). Respondents argue that the telephone memo- 
randa “are not consistent with all the other facts which point toward a 
dealer relationship” (Brief at 14), and that “the only number appearing 
on the memoranda which was important to Mr. Schaake was his cost 
per hundred weight” (Brief at 15). Respondents conclude (Brief at 
18): 





SPENCER LIVESTOCK COMMISSION CO. AND MIKE DONALDSON 


The foregoing discussion suggests that the telephone memo- 
randa are not “smoking guns”. Rather, the telephone memo- 
randa contain notations thought by the parties to be unimpor- 
tant at the time. They are more in the nature of quirks. 

However, the very fact that “the telephone memoranda contain no- 
tations thought by the parties to be unimportant at the time” is what 
makes the memoranda such damning evidence here! Neither Mr. 
Schaake nor respondents expected, when the memoranda were made, 
that complainant would go to Canada and uncover fraudulent activities 
by respondents. Hence the ingenuous memoranda, made and kept in 
the normal course of business, have inherent integrity. 

The memoranda record (i) respondent Donaldson’s admission that 
the delivered cost includes duty and 50c per cwt commission (JO Ref. 
31, p. 44), and (ii) respondents’ breakdown showing that the 50c per 
cwt commission is in United States funds and applicable to the entire 
323-head lot (§ I(B)(3), supra), which could only be respondents’ 
commission (§ 1(B)(4)-(5), supra). 

In short, the telephone memoranda are “smoking guns” that would, 
by themselves, compel a finding that the 144 head and 46 head were 
purchased by respondents on a 50c per cwt commission basis, irrespec- 
tive of any other evidence in this case. 


1. Inference as to the Remaining 133 Head Compelled by 
E sae Siacoll 


As shown above, the stipulations and undisputed documentary evi- 
dence show irrefutably and with mathematical certainty that the 50c 
per cwt commission in United States funds applicable to the entire 323 
head, admitted by respondents, was respondents’ 50c commission, 
rather than a commission paid by respondents to others, on the 
144-head and 46-head portions of the 323 head invoiced to Schaake 
on March 15, 1982. 

Although it would be preposterous for respondents to argue, none- 
theless, that with respect to the third portion of the 323 head, involving 
133 steers (JO Ref. 10, p. 40), the 50c commission was an entirely 
different kind of commission, viz., a commission paid by respondents 
to someone else on the 133 head, that argument is theoretically avail- 
able to respondents. That is, with respect to the 133-head portion of 
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the 323 head invoiced to Schaake on March 15, 1982, we do not have 
stipulations of fact relating to respondents’ total expenses, and we do 
not have the Canadian invoices showing the commissions actually paid 
by respondents to someone else. However, the documentary evidence, 
stipulations and discussion set forth above as to the 144 head and the 
46 head compel the inference that the 50c commission admitted by 
respondents is also respondents’ commission on the 133 head, rather 
than a commission paid by respondents to others. 

First, the 50c per cwt commission in United States funds admitted by 
respondents is set forth in the memoranda of both conversations as a 
single item applicable to all 323 head (JO Ref. 31, p. 44; JO Ref. 
46-48, p. 50). If the 50c per cwt commission represented two entirely 
different kinds of commissions, viz., (i) respondents’ 50c per cwt com- 
mission as to the 144 head and the separate 46 head, and (ii) a 50c per 
cwt commission paid by respondents to someone else as to the 133 
head, respondents would have made that fact known, and it would 
have been recorded in the memoranda. 

Second, since the undisputed documentary evidence as to other 
transactions involved in this case shows that all of the commissions paid 
by respondents to others were included in the Canadian invoices, 2° 
which respondents admit were paid in Canadian funds (Tr. 30-32), it 
would defy logic for respondents to have paid a commission of 50c per 
cwt in United States funds to someone else on these 133 head. More- — 
over, as shown in subsection 4, supra, p. 67, there is no one in the 
United States who could have been paid a commission of 50c per cwt 
(Tr. 248, 596-99). 

Third, if the 133 head were sold to Schaake on a dealer basis, it is 
inconceivable that respondent Donaldson would have referred to a 50c 
commission, or that Tony Seubert would have given Schaake’s ac- 
countant a detailed breakdown showing all of the costs and expenses in 
connection with the 323 head, including the 133 head under discus- 
sion. As stated in subsection I(B)(2) above, in a dealer transaction, 
. the buyer needs to know only the weight and the price. What the 
dealer paid for the livestock, or what expenses the dealer incurred in 


28 As shown above, the commissions paid by respondents to others on the 144 
head and the separate 46 head were in Canadian funds. Similarly, the commis- 
sions paid by respondents to others in the other transactions involved in. this pro- 
ceeding as to which the record contains documentary evidence of respondents’ ex- 
penses were all included in Canadian invoices, which respondents admit were paid 
in Canadian funds (Tr. 30-32, 789). See, e.g., CX 9, pp. 1-4; CX 17, p. 1; CX 
21, pp. 1-2; CX 26, pp. 3-8; CX 30, pp. 4-12, 14; CX 34, p. 1; CX 38, pp. 1-2; 
CX 54, p. 1; CX 58, p. 1; CX 62, pp. 1-2; CX 66, pp. 1-2. (All of the exhibits 
cited in this note except for the last are invoices from Parslow & Denoon Lid., the 
same commission firm involved in three of the lots referred to in the preceding 
subsections. ) 
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the way of commissions or otherwise, is totally irrelevant. It is incon- 
ceivable that respondent Donaldson would have said that the delivered 
price included duty and 50c commission, or that Tony Seubert would 
have provided the detailed breakdown referred to above, if a dealer 
transaction were involved. 

Fourth, the fact that the 50c per cwt commission is listed Jast in Tony 
Seubert’s breakdown (JO Ref. 46-48, p. 50), after all the other Cana- 
dian and United States items have been listed, is a circumstance indi- 
cating that the 50c per cwt commission is respondents’ commission. If 
it were a commission paid to someone else, it logically would have been 
listed earlier in the breakdown. (In fact, the only logical commission 
paid by respondents to someone else in such a transaction would be a 
commission paid in Canadian funds to the Canadian commission firm 
buying the 133 head at respondents’ request, which would be included 
in the Canadian,money cost of the cattle (JO Ref. 36, p. 50)). 

For the foregoing reasons, together with others referred to by the 
ALJ and others discussed below, I infer that the 50c per cwt commis- 
sion in United States funds applicable to the entire 323 head, admitted 
by respondents, refers to respondents’ commission of 50c per cwt with 
respect to the 133-head portion of the 323 head. 


2. It Can be St ith Math ical Certai hat the 133 
Head ‘Ween Bet Inuniced to Schaal Dealer's Price Multi- 
lied by the Weigh ari ne iow , 

Respondents contend that the 133-head lot (JO Ref. 10, p. 40) 
shown on respondents’ invoice to Schaake dated March 15, 1982 (JO 
Ref. 1, p. 40), is a dealer transaction in which respondents were selling 
133 steers with a “WEIGHT” of 148,138 pounds (JO Ref. 11, p. 40) at 
a “PRICE” of $65.75 per cwt (JO Ref. 12, p. 40), resulting in a total 
“AMOUNT” invoiced to Schaake for the 133 head of $97,401.95 (JO 
Ref. 13, p. 40). Jf this were a dealer transaction, when you multiply 
the “WEIGHT,” 148,138 pounds (or 1,481.38 cwt), by the “PRICE,” 
$65.75 per cwt, it would equal the invoice “AMOUNT,” “$97,401.95.” 
It does not!!! 

The product (result) of the “WEIGHT” times the “PRICE” is 
$97,400.74 (1,481.38 x $65.75 = $97,400.74), a difference of $1.21 
from the “AMOUNT” shown on respondents’ invoice ($97,401.95 - 
$97,400.74 = $1.21). If this were the only discrepancy, we could at- 
tribute it to a mathematical error. But it is not the only discrepancy! In 
fact, none of the figures on the invoice under the heading “AMOUNT” 
were obtained by multiplying the figures under the heading “WEIGHT” 
by the figures under the heading “PRICE.” 

The actual products (results) obtained by multiplying each 
“WEIGHT” by the “PRICE” shown on the invoice, and the difference 
in each case between the actual product (result) and the “AMOUNT” 
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shown on respondents’ invoice are set forth on the following page, 
which reproduces the invoice as previously reproduced on page 40, but 
off-center so that two additional columns can be added at the right, 
showing the actual product (result) of the “WEIGHT” times the 
“PRICE,” and the difference between the actwalsamount and the 
“AMOUNT” as shown on respondents’ invoice. © 


4 


pti CX 52, p. 1) 


INVOICE 
MIKE DONALOSON 
\ «SPENCER LI. TOCK COMMISSION COMPANY 
’ PO. Bor 1222 
Lewiston, Idoho 8350! 


$ 97,236.88 
31,921.60 
97,400.74 


226,555.33 
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It is quite easy to determine how respondents arrived at the figures 
under the heading “PRICE.” Simply divide the “AMOUNT” shown 
on respondents’ invoice by the “WEIGHT” shown on the invoice, and 
the quotient (result) is the figure shown on the invoice under the head- 
ing “PRICE.” For example, with respect to the 133 head, the 
“AMOUNT,” $97,401.95 (JO Ref. 13, pp. 40, 82), divided by the 
“WEIGHT,” 148,138 pounds (or 1,481.38 cwt) (JO Ref. 11, pp. 40, 
82), equals $65.75, the “PRICE” shown on respondents’ invoice (JO 
Ref. 12, pp. 40, 82). The cost divided by the weight is, of course, the 
average cost per cwt. 

Conversely, when you multiply the “WEIGHT” by the average cost, 
$65.75, i.e., the figure shown by respondents as the “PRICE,” you do 
not get the “AMOUNT” shown on the invoice because the average cost 
figures listed under the heading “PRICE” were not carried out to 5 
decimal places. That is, the exact average cost of the 133 head is 
$65.75082 per cwt ($97,401.95 - 1,481.38 = $65.75082). If the 
“WEIGHT” is multiplied by that exact average cost, the product (re- 
sult) is the same as the “AMOUNT” shown on the invoice (1,481.38 x 
$65.75082 = $97,401.949, which rounds to $97,401.95). 

Accordingly, the “PRICE” figures shown on respondents’ invoice are 
not really the price per cwt, but, rather, are the average cost per cwt of 
the steers. This can be proven not only mathematically (i.e., by (i) 
multiplying each “WEIGHT” by its corresponding “PRICE,” and ob- 
serving that the product (result) is not the “AMOUNT” shown on the 
invoice, and then (ii) dividing each “AMOUNT” by its corresponding 
“WEIGHT,” and observing that the quotient (result) is the “PRICE” 
shown on the invoice), but, also, by other documentary evidence in 
connection with other transactions, in which respondents’ breakdowns 
of the invoice prices show clearly that the figures under the heading 
“PRICE” are really average cost figures (including a 50c per cwt com- 
mission), rather than true price figures (see § II(B)(2), infra). (In 
addition, as shown in § IV below, respondents’ invoice price to 
Schaake of $65.76 per cwt for 73 head is also an average cost figure, 
rather than a true “price” figure.) 

To tie this analysis into Schaake’s memoranda discussed above, the 
average cost of the 323 head, $64.86 per cwt, which is shown on re- 
spondents’ invoice to Schaake under the heading “PRICE” (JO Ref. 
17, pp. 40, 82), was determined by dividing the total “AMOUNT” for 
the 323 head, $226,571.15 (JO Ref. 18, pp. 40, 82), by the total 
“WEIGHT,” 349,299 pounds (or 3,492.99 cwt) (JO Ref. 16, pp. 40, 
82). (But if you multiply the “WEIGHT,” 349,299 pounds (3,492.99 
cwt), by the “PRICE,” $64.86, you do not get the “AMOUNT” shown 
on the invoice, which proves that $64.86 is the average cost, rather 
than the price, of the 323 head.) This average cost figure, $64.86, is 
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the same average cost figure shown on Schaake’s memorandum of 
Donaldson’s telephone call (JO Ref. 27, p. 44), and Schaake’s memo- 
randum of Tony Seubert’s telephone call (JO Ref. 49, p. 50). 

The fact that the figures under the heading “PRICE” on respon- 
dents’ invoice to Schaake are not really the price that was charged per 
cwt on each lot completely destroys respondents’ argument that they 
were acting as a dealer and selling animals at whatever price they chose 
to sell them. The “PRICE” figure shown on the invoice is not even a 
price at all--rather, it is merely the average cost of the animals. 

“Dealers follow two methods of buying and selling livestock. Some 
transactions are made on a per head basis, while other transactions are 
on a weight basis.” Fowler, The Marketing of Livestock and Meat 311 
(1961). Where a dealer is selling feeder livestock by weight, rather 
than by the head, somewhere on the invoice the dealer must show the 
price per pound or per cwt. Otherwise, there is no way to determine 
from the invoice whether the amount has been correctly computed. 
Respondents’ failure to show an actual price per cwt on their invoice 
shows quite clearly that they were not selling as a dealer (at a set price 
agreed to by the parties). 

Respondents’ purported expert witness, John Frye, a Certified Public 
Accountant with a large livestock industry practice, admitted that in a 
normal dealer transaction, livestock is priced at a certain price per hun- 
dredweight, e.g., $62.50 per cwt. He testified (Tr. 672-73): 

Q.But isn’t it true that in a dealer transaction the costs aren’t 


passed along - se, that the cattle are just priced out at a 
delivered cost 


A.I’m sorry. Would you ask again, please? 


Q. In a dealer transaction, aren’t the cattle just priced at a 
price per hundredweight? 


A. In a dealer transaction? 
Q. Yes. 
A. In most cases that’s usually the truth, yes. 


Q. That if I am going to sell to you, if I am a speculator, or 
since -- you have correctly defined dealer. Let me use that 
term. Say I am a dealer and I’m going to sell to you and I get 
in touch with you and say, “Mr. Frye, I propose and I will sell 
you 100 head of livestock,” and I tell you the type and I tell 
you all the circumstances, and I am going to price them to you 
at $62.50 per hundredweight, wouldn’t that be the way a nor- 
mal dealer transaction occurs? 


A. Yes, sir. 
Respondents’ failure to show any true “price” on their invoice is a 


highly significant circumstance supporting Mr. Schaake’s testimony 
that these were commission transactions. 
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Lest someone should misconstrue the point of this discussion, the 
figures under the column “Difference” on the off-centered invoice set 
forth above, supra, p. 82, are not the amounts by which respondents 
cheated Schaake. For example, the “Difference” figure for the first 
(144-head) lot shown on the off-centered invoice reproduced above is 
only $6.09, but if (as the ALJ and I have found) these 144 head were 
sold to Schaake on a 50c per cwt commission basis, respondents 
cheated Schaake out of $924.08 on these 144 head (by falsely “inflat- 
ing” the costs) (CX 41, p. 1, column 23; Stipulations filed July 23, 
1985, at 6, 4 9(a)). The only purpose of this discussion is to show that 
there is no true price shown on the invoice; i.e., the figures under the 
heading “PRICE” are actually the average cost. 

It is not unusual for an invoice to show not only the price, but, also, 
the average cost. But where a dealer is selling livestock by weight, the 
invoice must, of course, show the actual price of the livestock to be 
multiplied by the weight. To illustrate, the Kansas City invoice repro- 
duced on the following page is taken from Jn re Saylor, 44 Agric. Dec. 
___, slip op. at 22 (Sept. 20, 1985) (decision on remand). 
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The firs’ “AMOUNT” shown on the Kansas City invoice, 
$13,758.26, is the product (result) of the “WEIGHT,” 22,155 pounds 
(or 221.55 cwt), times the “PRICE,” $62.10 per cwt, for 27 
steers(221.55 x $62.10 = $13,758.26). Similarly, as can be expected, 
the second invoice “AMOUNT,” $14,404.10, is the product (result) of 
the “WEIGHT,” 23,195 pounds (or 231.95 cwt), times the “PRICE,” 
$62.10 per cwt, for 28 steers (231.95 x $62.10 = $14,404.10). 

Although both lots on this invoice were priced at $62.10 per cwt, the 
average cost, which is shown in the lower left-hand corner, is $62.20 
per cwt. This average cost of $62.20 per cwt was determined by divid- 
ing the total cost, $28,207.71 (JO Ref. 8, p. 86), which includes the 
commission of $45.35 (shown immediately above the total cost), by the 
total weight, 45,350 pounds (or 453.50 cwt) (JO Ref. 6, p. 86) 
($28,207.71 - 453.50 = $62.20). 

Even though the average cost is shown on the Kansas City invoice 
reproduced above, the Kansas City invoice shows the actual price of the 
livestock under the heading “PRICE,” and when you multiply the 
“WEIGHT” by the “PRICE,” you get the “AMOUNT” invoiced to the 
customer. (Barring an occasional mathematical error, I have never 
seen an invoice such as the ones sent by respondents to the feeders in 
this case, where the “WEIGHT” multiplied by the “PRICE” did not 
equal the “AMOUNT.”) 

Returning to the 133 head invoiced to Schaake, since the figure 
shown under “PRICE” on respondents’ invoice, $65.75 (JO Ref. 12, 
pp. 40, 82), is not the figure that was multiplied by the “WEIGHT” to 
obtain the “AMOUNT,” it is mathematically impossible for respon- 
dents to contend that the figure shown under the heading “PRICE,” 
$65.75 per cwt, was the dealer price of the livestock, as agreed upon by 
the parties. 

The only alternative is that this was a commission transaction, in 
which respondents added all of their costs, including respondents’ com- 
mission, to determine the “AMOUNT” (and then divided the 
“AMOUNT” by the “WEIGHT” to get the average cost, which was 
listed under “PRICE”). There is no other way the “AMOUNT” could 
have been determined (unless respondents had priced the 133 head at 
$65.75082 per cwt, and shown that amount as the “PRICE” to be mul- 
tiplied by the “WEIGHT”). 

To conclude, respondents’ invoice, which does not show a true price 
per cwt at which the livestock is being sold, is a “smoking gun,” dem- 
onstrating that respondents were not selling the livestock to Schaake at 
a dealer price agreed to by the parties. 

Respondents state in their brief filed in response to the Judicial Offi- 
cer’s tentative draft that a dealer selling livestock “would know the 
approximate amount of profit which could be added to his investment 
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and produce a total selling price which would not exceed the market 
price or the amount a prospective purchaser would pay” (Brief filed 
Feb. 9, 1987, at 10). A prospective purchaser would be reading or 
hearing market news reports expressed in dollars per cwt (e.g., Tr. 
597). As respondents’ brief states, “the only number appearing on the 
memoranda which was important to Mr. Schaake was his cost per hun- 
dred weight” (Brief at 15). Hence any agreement by Schaake and 
respondents to buy and sell livestock on a dealer basis would have been 
made in terms of the price per cwt. Respondents’ failure to show any 
true price per cwt on their invoice is a “smoking gun,” which would be 
sufficient evidence to support an inference that the transaction was a 
commission transaction even in the absence of any other evidence. 

Respondents’ reply to this point is to request that they be relieved 
from the stipulations filed before and during the hearing, and that the 
hearing be reopened for the purpose of receiving additional evidence. 
These requests are without merit. 

The primary stipulations were filed July 23, 1985, at the outset of the 
hearing (Tr. 3-10). At the time those stipulations were entered into, 
complainant had not introduced any evidence or filed proposed find- 
ings and conclusions, so it was impossible for respondents to know the 
exact manner in which the stipulations would be used. Accordingly, 
respondents’ contention that they did not know that “stipulated nu- 
merical values would be used in the manner set forth in the Judicial 
Officer’s tentative draft” (Brief filed Feb. 9, 1987, at 3) is not persua- 
sive. In any event, however, there is no valid basis for relieving respon- 
dents from their stipulations. 

Moreover, the stipulations filed at the outset of the hearing and 
stated orally during the hearing (Tr. 444-46) have nothing to do with 
the Judicial Officer’s analyses showing that respondents’ invoices do 
not contain a true price per cwt. Those analyses are based solely on 
multiplying and dividing the figures set forth on the face of respon- 
dents’ invoices! 

Respondents specifically request (Brief at 3-5) that they be relieved 
of their stipulation that the Canadian-US conversion rate was 1.21 
(e.g., Stipulations filed July 23, 1985, at 6, > 9(a); CX 41, col. 12). 
Here, again, the conversion rate has nothing to do with the Judicial 
Officer’s analyses showing that the absence of a true price per cwt on 
the invoices is a weighty circumstance demonstrating that the transac- 
tions were commission transactions. The most that can be said on be- 
half of respondents is that if, as argued by respondents (Brief at 5), the 
conversion rate were carried out to four decimal places, e.g., 1.2101, 
the American cost, e.g., of the 144 head on CX 41, col. 12, would be 
$89,609.79 ($108,436.81 - 1.2101 = $89,609.79) instead of 
$89,617.20, the stipulated cost. That de minimus difference of $7.41 
($89,617.20 — $89,609.79 = $7.41) would not detract in the slightest 
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manner from the analysis set forth above (or from any of the other 
analyses set forth in this decision). To even raise the issue as to 
whether the rate of exchange should have been carried out to four 
decimal places (rather than two) indicates either a failure to under- 
stand the analyses set forth by the Judicial Officer, or an attempt to 
obfuscate the analyses. 

Respondents’ request to have the proceeding reopened for the pur- 
pose of receiving additional evidence is also without merit. Respon- 
dents concede that the additional evidence which they would like to 
adduce could have been introduced at the earlier hearing, if they had 
recognized its importance. However, that is no basis for reopening a 
hearing. As stated in Jn re King Meat Co., 40 Agric. Dec. 1910, 
1910-11 (1981) (order denying reopening), aff’d, No. CV 81-6485 
(Aug. 11, 1983), aff’d, 742 F.2d 1462 (9th Cir. 1984) (unpublished): 


Respondent concedes that the evidence it would adduce was 
in its possession at the time of the original hearing, but was not 
considered of importance at that time. The case is identical, in 
this respect, to In re DeJong Packing Co., 36 Agric. Dec. 1319, 
1319-20 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 deci- 
sion), cert. denied, 449 U.S. 1061 (1980), in which it is stated: 


The rules of practice provide that a “petition to re- 
open a hearing to take further evidence may be filed at 
any time prior to the issuance of the final order” (9 
CFR 202.21(a)(2)). Since respondent Hygrade’s peti- 
tion was filed after the issuance of the final order, it 
comes too late and is, therefore, denied. 


But even if the petition had been timely filed, it 
would have been denied. A timely filed petition to 
reopen the hearing must “set forth a good reason why 
such evidence was not adduced at the hearing” (9 CFR 
202.21(a)(2)). This administrative requirement is 
similar to the judicial practice regarding newly discov- 
ered evidence (see United States v. Bransen, 142 F.2d 
232, 235 (C.A. 9)). In that case it was held (ibid.): 


Subsequent discovery of the importance of 
evidence which was in the possession of appli- 
cant for new trial, at the time of the trial, does 
not entitle him to a new trial upon the ground 
of newly discovered evidence. 


“Under this type of procedural rule, a proceeding will not be 
remanded if a party had full opportunity to present evidence at 
the original hearing, but failed to do so (National Labor R. 
Board v. Weirton Steel Co., 135 F.2d 494, 497 (C.A. 3); Na- 
tional Labor R. Board v. Aluminum Products Co., 120 F.2d 
$67, 573 (C.A. 7).” In re Mountainside Butter & Egg Co., 38 
Agric. Dec. 789, 795 (1978) (remand order), final decision, 
39 Agric. Dec. 862 (1980), [aff’d, No. 80-3898 (D.N.J. June 
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23, 1982), aff'd mem., 722 F.2d 733 (3d Cir. 1983), cert. 
denied, 104 S. Ct. 1417 (1984)]; accord, In re Winger, 38 
Agric. Dec. 182, 188 (1979). 


This principle is vital to the efficient handling of the Depart- 
ment’s numerous regulatory cases. If a party were free to peti- 
tion to reopen the hearing to take further evidence whenever it 
was discovered that additional evidence in the party’s posses- 
sion at the time of the original hearing would be helpful, it 
would completely disrupt the administrative process. 

Furthermore, the additional evidence sought to be adduced by re- 
spondents would not undercut the analyses relating to the absence of a 
true price per cwt on respondents’ invoices. Respondents would like to 
show that a dealer might determine his total selling price by (a) adding 
a certain percentage, e.g., 2%, to his total costs, (b) adding a desired 
profit amount, e.g., $2,000, to his total costs, or (c) adding a desired 
profit per cwt to his average cost per cwt, e.g., $1.10 (desired profit) + 
$63.03 (average cost) = $64.13 (selling price per cwt) (Brief filed Feb. 
9, 1987, at 10-11). 

Respondents then seek to show that such a dealer might prepare his 
invoice by (i) multiplying his selling price per cwt by the weight (e.g., 
$64.13 x 1,516.01 = $97,221.72), or (ii) multiplying the cwt by the 
expected profit per cwt (e.g., 1,516.01 x $1.10 = $1,667.61), adding 
the amount of the expected profit to his total costs (e.g., $1,667.61 + 
$95,560.89 = $97,228.50), and then dividing the total selling price 
(“AMOUNT”) by the weight (e.g., $97,228.50 - 1,516.01 = $64.13), 
which would produce the average cost of $64.13 per cwt for the cattle 
(Brief at 11). Respondents also seek to show that the exact amount 
that a dealer would like to realize from the sale of cattle on a dealer 
basis varies because of the “’rounding’ features of electronic calcula- 
tors” (Brief at 12). 

The problem with respondents’ proposed evidence is that, even if it 
were adduced at a reopened hearing, it would not in any manner de- 
tract from the testimony in the record showing that irrespective of how 
a dealer determines how much he wants to receive for livestock to be 
sold on a dealer basis, it is the universal practice in the livestock indus- 
try for dealers to price livestock (not being sold by the head or for 
slaughter) at a price per cwt that is divisible by 5, e.g., $60.10, $60.25 
(§ IV, infra). That is, even if a dealer followed the latter alternative 
set forth in respondents’ brief to arrive at the average cost of $64.13 
per cwt (clause “(ii)” in the preceding paragraph), the evidence shows 
that it is the universal practice in this country for the dealer to then 
price the livestock at a price divisible by 5, e.g., $64.15 per cwt (or, 
more likely, $64.25 per cwt). (Respondents already produced one pur- 
ported expert, Mr. Frye, who gave unpersuasive testimony to the con- 
trary (§ IV, infra)). Accordingly, the evidence sought to be introduced 
by respondents at a reopened hearing would not aid their cause. 
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If respondents mean to say that they would like to reopen the hearing 
to have a witness testify that, after a livestock dealer has determined 
the average selling cost of cattle as set forth above (e.g., $64.13), it 
would comport with trade practice in the livestock industry for the 
dealer to then put that average cost figure under the heading “PRICE” 
on an invoice, without showing on the invoice the actual price per cwt 
(which, when multiplied by the “WEIGHT” equals the “AMOUNT”), 
fortunately the “newly discovered evidence rule” precludes granting re- 
spondents’ request, which, if granted, could produce nothing but in- 
credible evidence. There just is no such custom in the livestock indus- 
try in the United States! 

I. The Three Feeder Witnesses Involved in Respondents’ Transac- 
; Each An Eminently Qualified Li Marketing E 


Each of the three feeder witnesses involved in the transactions at 
issue in this proceeding is an eminently qualified expert in the field of 
livestock marketing. Each testified categorically that his agreement 
with Mike Donaldson was for Donaldson to buy the livestock involved 
in this proceeding on a 50c per cwt commission basis. Their testimony 
to that effect, strongly supported by undisputed documentary evidence, 
is set forth in this section. The ALJ found the credibility of the feeder 
witnesses to be “strong and persuasive” (Initial Decision at 2), and that 
of Mike Donaldson to be, “at best, weak” (Initial Decision at 6). 

Since I believe the testimony of the three feeder witnesses as to their 
agreement with Mike Donaldson, there is no need for me to consider 
other circumstances indicative of an agency relationship. That is, if 
there is an express agreement between two persons that one is to act as 
the agent of the other, an agency relationship is formed, and there is no 
need to consider whether other circumstances point in the direction of 
an agency relationship or a dealer transaction. Restatement (Second) 
of Agency §§ 1, 14K, 15, 26 (1958). Nonetheless, in later sections (<< 
III-VIII, infra), it is shown that there are other circumstances strongly 
indicative of an agency relationship, and no circumstance is inconsis- 
tent with an agency relationship. 





Donald E. Schaake entered the livestock feeding industry in 1946. 
Since 1960, he has been the president and major stockholder of 
Schaake Packing Company, Inc. (Schaake), a feeding company (and, 
also, a packing company until 1981), which is one-third owner of 
Washington Beef, Inc., a slaughtering and packing company. 2? Mr. 
Schaake is a member of the Washington Cattlemen’s Association and 
the Washington Feeder’s Association. He has been on the board of 
directors of Western Meat Association, an association consisting of 
packers in the 13 Western States for about 20 years, and he has been 
an officer of that association. (Tr. 205-07). 

Schaake Packing Company has two feedlots of its own in Washing- 
ton, and also feeds cattle in other feedlots in Washington and Mon- 
tana. Between 1980 and 1985, it fed from 80,000 to 100,000 cattle 
per year. (Tr. 208-09). 

Mr. Schaake testified that since 1980, he has bought between 50% 
and 70% of Schaake’s cattle through commission agents, order buyers. 
The others he purchased direct from producers through Schaake’s own 
employees. (Tr. 209-10). He purchases livestock through about 10 to 
12 order buyers, including respondent Donaldson (Tr. 210-14). The 
commission rate is 50c per cwt for most of them, including respondent 
Donaldson (Tr. 214-19), and varies from 35c to 50c per: cwt (Tr. 
211). 

Mr. Schaake had known respondent Donaldson for about 25 years. 
Respondent Donaldson began buying livestock for Schaake in about 
1970. Respondent Donaldson was an order buyer for Schaake in most 
of the transactions with Schaake since 1970. (Tr. 213-15). With re- 
spect to the transactions at issue here, Mr. Schaake testified that they 
were all on a 50c per cwt commission basis. He testified (Tr. 214-19): 


Q. Do you recall the transactions which took place in ap- 
proximately March and April of 1982 when Mr. Donaldson 
delivered to you livestock which he purchased in Canada? 


A. Yes. 


Q. How did those transactions come about, if you remem- 
ber? 


A. Well, as I recall, Mike just prior to going to Canada and 
this happened, I think, just about every year, he was buying 
cattle for us in Montana. Then the market got such in Canada 


27 The other two feeders involved in this proceeding, Dick Van de Graaf and Arvid 
Monson, are the other two owners of Washington Beef, Inc. (Tr. 211-12). 
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that we could go up there, buy feeders, bring them down and 
be competitive with the local price. 


Q. You mentioned that he was buying for you in Canada. 
What type of transactions were those? 


A. Well, most of them, as I recall, were he was buying on a 
commission basis. Mike would call up and say we can buy 
cattle up here at a certain price. We would talk about the cost, 
testing the cattle and the exchange rate, freight, and figure out 
a price to deliver. I always considered -—- to me it was more 
important what the cattle cost me delivered in the feedlot be- 
cause of the variances and exchange rate and the freight if I 
were to have bought them in Canada. 


Q. With respect to these transactions concerning the live- 
stock which were delivered to you from Canada in March and 
April of 1982 from Mr. Donaldson, do you remember how 
specifically these transactions came about, who contacted 
whom, how you first heard about this potential source of cattle? 


A. Well, of course, Mike and I had been talking. He was up 
there and he would locate cattle, see what he thought he could 
buy them for, call me. We would talk about it, I would give 


him the go ahead to buy them or if they were too high not to 
buy them. 


My understanding, of course, Mike at the same time was 
shipping cattle to various other buyers or feedlots at the same 
time and I knew that. He was an order buyer. He didn’t buy 
for me exclusively. If I could use the cattle, a certain class of 
cattle, he would call me on those. 


Q. Would you say that Mike Donaldson was well known as 
an order buyer in your trade area? 


A. Oh, yes. 


Q. As long as you have suggested that that is what you would 
call him, an order buyer, could you briefly define what you 
mean by order buyer? 


A. An order buyer is a person that locates cattle and buys 
the cattle at a price that we have agreed upon, usually on a 
commission basis. Some of them carry our own draft book. 
Mike’s office has carried our draft book, they have had it 
there. Rather than us sending them a check, they would pay 
for the cattle, draw the draft on us. Does that explain it? 


Q. What did you consider Mr. Donaldson’s responsibilities 
to be in the transactions concerning these Canadian cattle? 


A. Mike and I would talk on the price. As soon as he 
bought the cattle he would immediately call me, I bought them 
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at “X” dollars. They will be shipped tomorrow or next week or 
something, ten days. Then Mike always took care of the ex- 
change up there, he paid for them. He would get the Canadian 
money. Mike would take care of paying for all expenses, he 
would take care of payment of freight. It is just the way Mike 
did business. We have other order buyers that we pay the 
freight, but Mike is the only person in the last few years that we 
bought cattle -- all the cattle we bought out of Canada Mike 
Donaldson bought. 


Q. What was Mr. Donaldson’s compensation with respect to 
the Canadian cattle that you received in March and April of 
"82? 


A. My understanding, most of the cattle we had one transac- 
tion, I believe, where Mike called up about 800 steers in- 
volved, we bought those at a price. I didn’t know -- I don’t 
recall, but I think he must have owned those ahead of time. 
Anyway, we bought those at a set price, 65-1/2 as I recall. 28 
The balance of the cattle, it was my understanding, that Mike 
would buy them at the price up there. He figured the exchange 
rate, paid for them with Canadian money, add on 50 cents a 
hundredweight commission and all the expenses. That was my 
understanding of the way the cattle were priced to us. 


Mr. Schaake further testified that (except for the one dealer transac- 
tion discussed in the following subsection) he was buying all his cattle 
from Mr. Donaldson on a commission basis during the period involved 
in this case (March and April 1982). He testified (Tr. 233, 252-53): 


Q. With respect to those figures at the top of page 5, Com- 
plainant’s Exhibit No. 56? 


A. I see. 
Where would the commission be included? 
I didn’t have that in there. 


Q. 
A. 
Q. Did you understand this to be a commission transaction? 
A. Yes, I sure did. 


Q. Why did you understand it to be a commission transac- 
tion? 


A. Because that is the way I was buying all these cattle at 
that time from Mike. 


Q. Would Mr. Donaldson have been aware of this? 
A. I am sure he was. 
Q. How? 


A. Just in our discussions. 


2° This dealer transaction is discussed below in the following subsection. 
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Q. Why, in your opinion, could this [CX 68] not have been 
a transaction where Mr. Donaldson was buying and selling for 
his own account and speculating? 


A. Well, that is just the way that Mike and I did business up 
there. We didn’t —- he didn’t speculate. As far as I knew we 
agreed on a price that we would pay up there on the cattle with 
Canadian money, Mike would buy the cattle, pay all the ex- 
penses and bill it. 


Again, I will say that I presumed that he arrived by listing 
down all the expenses including freight, his commission, the 
$88,966.61 in American funds, divided that by the net weight, 
arrived at the 59.48. We didn’t start with a figure —— let’s say, 
okay, Mike, I will pay 59.48 for those cattle delivered. That is 
just not the way we did business. 


One transaction happened this spring [i.e., 1985] which 
was different in California. Mike bought some steers down 
there on his own for his own account. Contracted, he told me, 
that day that he had contracted them. And I said, “Mike, I 
don’t have any interest in buying cattle ahead. I don’t like this 
market.” So then the day that Mike took them he called me 
and he said he had those steers. Then, of course at that time 
they were too high, so I paid Mike a figure on those steers at a 
price what he paid for them in California. Mike lost, as far as I 
know, he lost his freight. He lost money. He took a position 
on those cattle, he bought the cattle himself. 


As far as I know, the other cattle we bought we agreed 
ahead of time to go ahead and buy them at this figure and we 
paid Mike a commission on those cattle. Also on all the cattle 
Mike bought he paid the freight. They had their own truck, 
that is maybe where it got started. 

As stated at the outset, Mr. Schaake is an eminently qualified live- 
stock marketing expert. The ALJ believed his testimony that his agree- 
ment with Mike Donaldson was for Mr. Donaldson to buy the livestock 
involved in this case on a 50c per cwt commission basis. In addition, as 
shown in < I, supra, respondents’ admissions irrefutably and mathe- 
matically confirm Mr. Schaake’s testimony as to the transactions in- 
volving 144 head and 46 head. And the absence of a true price per cwt 
on a number of respondents’ invoices to Schaake strongly supports Mr. 
Schaake’s testimony that Mike Donaldson was buying the livestock on 
a commission basis. I affirm the ALJ’s findings and conclusions as to 
all of respondents’ purchases for Schaake. 


2. Respondents Distort the Undisputed Facts as to the Sin- 
in Stiostiiemeld Dealer _T ion _Duri 


Argument. 





A partial digression from the testimony of the feeders is appropriate 
since respondents distort the record as to the single dealer transaction 
involving Schaake and Donaldson during the relevant time period. 

Mr. Schaake testified that in one transaction during the relevant time 
period, March-April 1982, he bought 284 steers from Donaldson on a 
dealer basis at 65|c per cwt out of a total of about 800 (actually 834) 
that Donaldson had previously bought (Tr. 219, 227-28, 244-45). 
That transaction is not alleged as a violation in this case (Tr. 498; and 
see the Complaint). However, since the circumstances of this single 
dealer transaction have been grossly misstated in respondents’ appeal, 
this transaction is discussed in detail. Respondents state in their appeal 
(Appeal Brief at 7-8): 

i. The Primary Benefit Test. 


Unless it is shown that a person who acquires property from 
a third person and conveys it to another was acting primarily 
for the benefit of the other, then he is not an agent. 


Here, Mr. Donaldson purchased the cattle without knowing 
who would purchase the cattle from him. For example, Mr. 
Schaake, one of the complaining witnesses, admitted that, at 
least as to 800 head of cattle, Mr. Donaldson owned the cattle 
prior to selling them and that he agreed to buy them from Mr. 
Donaldson at a set price of 65.5 cents per pound (Tr. Vol. II, 
p. 219, 11. 1-8). If we assume that the steers weighed an 
average of 1,000 pounds, that sale represents over $500,000. 
Since the total sales to the complaining witnesses were 
$1,800,000 (Tr. Vol. III, p. 565, 1. 15), this one sale repre- 
sents more than a fourth of all the sales. 


In the first place, Mr. Schaake bought only 284 of the 800 (834) 
head (which are referred to in Mr. Schaake’s testimony quoted above 
accompanying note 28, p. 91). Mr. Schaake testified (Tr. 227-28; 
and see Tr. 244-45): 


Q. You have testified a little bit earlier [Tr. 219 (quoted in 
testimony accompanying note 28, p. 91)] to a transaction in- 
volving Canadian cattle in which you believe Mr. Donaldson 
may have acted as a speculator. Do you recall that transaction 
at all at this time? 


A. I only recall it because we had the purchase invoices on 
them. We -—- going through cattle we bought from Mike —- I 
saw it there we bought, I believe it is 280 steers, at 65-1/2. I 
am sure those cattle were purchased when Mike called and 
said, “I have those steers, I have 65-1/2 for them,” and we 
said, “Do it.” Yes, I considered he bought those cattle or he 
bought them ahead, I don’t know. 


Q. Those were priced at 65-1/2 you said? 
A. Yes, I believe. 


Q. Do you happen to have the documentation for that trans- 
action? 
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A. I believe I do. I have the draft here. 284 steers. 
Q. Have you located that? 

A. Yes. 

Q. Would that be 65-1/2 exactly? 

A. Yes. 

In the second place, an examination of the complaint reveals, and 
Mr. Kienow, complainant’s Regional Supervisor, testified, that the 284 
head were not alleged as a violation in the complaint (Tr. 498; and see 
the Complaint). 

In the third place, the 800 head (actually 834 head; Tr. 498; CX 70, 
p. 1) were broken into lots of 311 head, 284 head, and 239 head (CX 
71, p. 1; 311 + 284 + 239 = 834), and the 239-head lot was also not 
alleged as a violation (Tr. 498). Only the 311-head lot (shipped to 
Van de Graaf) was alleged as a violation (Complaint at 5, 4 V (reduced 
to 310 head because 1 head was rejected at the border (CX 71, p. 1)). 
And Mr. Van de Graaf testified that these cattle were purchased by 
Donaldson for Van de Graaf on a commission basis (Tr. 318-20). 29 
Hence respondents’ argument completely distorts the facts as to this 
transaction. 

Respondent Donaldson’s testimony also corroborates Mr. Schaake’s 
testimony that he only received 284 head of the total lot, and that this 
was a dealer transaction. Mr. Donaldson’s explanation is also suppor- 
tive of Mr. Schaake’s testimony that their usual manner of business was 
for Mr. Donaldson to call Mr. Schaake before making a purchase. 
Respondent Donaldson testified (Tr. 806-08, 818): 


Q. What is the transaction as reflected by Exhibit 72? 


A. This is a -- looks like a receiving document from Van de 
Graaf Ranches. 


2° There is no inconsistency in the fact that part of the 834 head (Schaake’s 284 
head) were on a dealer basis and part (Van de Graaf's 311 head) were on a com- 
mission basis. Mr. Schaake’s instructions to Mr. Donaldson required Mr. 
Donaldson to telephone him before buying the livestock for him, so that Mr. 
Schaake could give final approval to the commission transaction before the pur- 
chase. The record does not show Van de Graaf’s specific instructions to 
Donaldson with respect to this transaction, but there is no evidence, and no reason 
to believe, that after a general discussion was had between Van de Graaf and 
Donaldson, Van de Graaf also requested Donaldson to make another telephone 
call to obtain final approval before purchasing 311 head for him. Hence when 
Donaldson bought 834 head, originally intending to deliver them to Schaake, after 
Schaake took only 284 head, there was nothing improper or irregular about 
Donaldson using 311 head to fill Van de Graaf’s prior order (assuming no unjust 
discrimination). (The ALJ and I have accepted Van de Graaf’s testimony that the 
311 head were purchased on a commission basis over Donaldson’s testimony that 
they were on a dealer basis.) 
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Q. Do you have a specific recollection of this transaction? 
A. I do. 


Q. Would you tell us about your acquisition of cattle in that 
transaction? 


A. I can’t remember the exact day, but I was leaving —- I 
bought cattle and sent them to Schaake out of the Calgary mar- 
ket, and I told Don [Schaake] that I was going up into north- 
ern Alberta above Edmonton to look at 850 head of steer. He 
told me then, he says, “Well, when you get them looked at, 
call me back.” 


When I went and looked at the cattle, I bought them, and I 
called him back two days later and told him I had bought the 
cattle and he said, “I thought you were going to call me,” and I 
said, “I thought it was worth the money and I didn’t need to 
call you.” 


He then said, “Well, I can’t use the steers. There’s too 
many of them,” and he didn’t want any light cattle. In this 
particular set of steers that we bought was an exceptionally 
fancy set of big, fleshy Charolais crossbreed steers. I described 
them to Don [Schaake], and he asked if I could get rid of the 
rest of them. 


A. Anyway, I told him that I thought I probably could and 
we discussed the price of the cattle. When he asked me what it 
was going to cost, I said, “Oh, I can deliver the cattle to > you 
around 65-1/2 to 66.” 


The statement back to me was, “You always tell me a price 
and then it’s always more than what you told me.” I said, “In 
this case, I will guarantee the cattle to you for $65.50.” 


So, I went and I did that. I took the top end of the cattle 
and sold them to Schaake. I called Van de Graaf and sold 
him, in my estimation, the tail ends of the cattle, and I shipped 
-— there was a real light fancy ends of the steers that I sold to 
Kenny Ardell. 


Q. Is the transaction that’s reflected by Exhibit 72 the same 
transaction in which you sold this portion of the livestock you 
bought for Van de Graaf? 


A. That’s right. 


Q. I believe you have also testified that you do recall a trans- 
action to Mr. Schaake where you delivered livestock to Mr. 
Schaake, 284 head of livestock? 


A. I believe so. 


Q.And you recall that as being at $64 or $65.50? 
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A. I think it was. 

Q. And you said it was a dealer transaction? 

A. That is a dealer transaction. That is one that I said that 
Don Schaake recalled as a dealer transaction. 

Respondent Donaldson’s admission that Mr. Schaake had instructed 
him to obtain final telephone approval after looking at the livestock but 
before buying them for Schaake is entirely consistent with Mr. 
Schaake’s testimony that this was originally supposed to be a commis- 
sion transaction. However, after Donaldson bought the 834 in advance 
(contrary to instructions), Schaake was willing to buy 284 of the 834 
head on a dealer basis. 

Continuing the digression from the testimony of the three feeders (in 
order to discuss the remainder of respondents’ primary—benefit-test ar- 
gument), respondents argue (Appeal Brief at 8): 

Mr. Denoon, one of the Canadians through whom Mr. 
Donaldson purchased the cattle, testified that Mr. Donaldson’s 
practice was to purchase the cattle and then call to find buyers 
for the cattle (Tr. Vol. IV, p. 771, 11. 19-25; p. 772, 1. 1). 

First, Mr. Denoon was not an unbiased witness. He valued his ex- 
tensive business relationship with respondents. When complainant’s 
investigators asked Mr. Denoon for copies of his business records in- 
volving respondents, Mr. Denoon contacted respondent Donaldson, 
and, at Mr. Donaldson’s request, Mr. Denoon refused to let complain- 
ant’s investigators copy the records (Tr. 123-25). 

Similarly, when a livestock investigator with the Royal Canadian 
Mounted Police (RCMP) attempted to obtain the records for compiain- 
ant, Mr. Denoon contacted respondent Donaldson and Donaldson’s 
lawyer, and again refused to let the records be copied. Mr. Denoon 
did not permit the RCMP to copy the records involving respondents 
until over 2 months later. (Tr. 525-35). %° 

Second, the record references cited by respondents relate to Mr. 
Dencon’s testimony that he overheard respondent selling livestock after 
he bought them from Mr. Denoon. But Mr. Denoon did not identify 
the parties to whom Mr. Donaldson was speaking. There is no evi- 
dence in the record that Mr. Denoon ever overheard a telephone con- 
versation between Mr. Donaldson and the three feeders involved in this 
case. (The three feeders involved here are involved in only a small 
portion of respondents’ total transactions.) 


30 Mr. Dencon was required under Canadian law to make his records available to 
the RCMP, and Mr. Denoon could have been charged with obstruction under the 
Canadian Livestock Products Act for refusing to furnish records involving respon- 
dents to the RCMP. However, the RCMP investigator did not press the matter for 
2 months because Mr. Denoon had a medical problem (Tr. 532-33). 


346 





In any event, however, even if we assume (without record support or 
any logical basis for an inference) that Mr. Denoon overheard Mr. 
Donaldson talking to the three feeders involved here, Mr. Denoon’s 
testimony shows that his view that Mr. Donaldson was on the phone 
selling the cattle after he bought them was based on overhearing one 
side of telephone conversations which were entirely consistent with 
commission transactions. Specifically, Mr. Denoon testified (Tr. 
771-72): 


Q. Can you point to anything else which made you think that 
he [Donaldson] was not an agent for someone else? 


A. Because he had less time -- after he got the cattle and 
everything, he would be on the phone selling the cattle. 


Q. Because he would get on the phone and make arrange- 
ments —- 


A. You can’t help but hear conversations. He would be 
selling the cattle. 


Q. What did he say in these conversations? 
A. Described the cattle, and tell them what they would cost. 


Mr. Denoon obviously was not in a position to know whether Mr. 
Donaldson had previously had discussions with the feeders in which 
they had requested Mr. Donaldson to buy livestock for them on a com- 
mission basis. Not being aware of those earlier conversations, it is en- 
tirely understandable that Mr. Denoon misconstrued Mr. Donaldson’s 
discussions with the feeders as sales discussions when, in fact, they were 
merely discussions in which Mr. Donaldson was confirming the exact 
numbers and the exact costs after the livestock was purchased on com- 
mission for the feeders pursuant to their prior orders. 

The feeders testified that they were in daily telephone contact with 
Mr. Donaldson (Tr. 219-45, 296-314, 318-19, 390-91). For exam- 
ple, as quoted above, Mr. Schaake testified (Tr. 218): 

As soon as he [Donaldson] bought the cattle he would im- 
mediately call me, I bought them at “X” dollars. They will be 
shipped tomorrow or next week or something, ten days. 

In the circumstances, the ALJ properly gave little weight to Mr. 
Denoon’s testimony. 

Respondents next .argue that “Mr. Para, one of the Americans to 
whom Mr. Donaldson sold cattle, testified that it was Mr. Donaldson’s 
practice to sell him cattle at the end of the day after Mr. Donaldson 
had already purchased them (Tr. Vol. IV, p. 779, 11. 8-20)” (Appeal 
Brief at 8). That fact is undoubtedly true, but totally irrelevant here! 

It is quite common in the livestock industry for a person or firm to 
engage in business as a market agency, buying on commission, and also 
as a dealer (in other transactions). McCoy, Livestock and Meat Mar 
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keting 137 (1978). Respondents were registered in both capacities dur- 
ing the relevant time period (Findings 2, 6, supra, pp. 21-22, under 
the heading “E. Identificational, Jurisdictional, Historical and Addi- 
tional Credibility Findings”). The practice of registering in both ca- 
pacities is so common that complainant uses a stamp in its registration 
activities to show (CX 1, p. 6): 

Registered as a market agency, buying and selling on commis- 

sion at . Also 

registered as a dealer with the provision that no purchases as a 

dealer will be made out of consignments and that any dealer 

sales by this firm through the market agency facilities must be 

im accordance with the regulations. 

In Valley View Cattle Co. v. lowa Beef Processors, Inc., 548 F.2d 
1219, 1222 (Sth Cir.), cert. denied, 434 U.S. 855 (1977), the court 
described the terms “Packer buyer,” “Order buyer,” and “Dealer,” 
and recognized that a “cattle buyer can function in different capacities 
in different transactions.” 

Accordingly, the fact that Mr. Para bought livestock from Mr. 
Donaldson on a dealer basis is totally irrelevant in determining whether 
respondent bought livestock for the three feeders involved here on a 
commission basis. 

Finally, respondents rely on Mr. Donaldson’s testimony that it was 
“his practice to buy the cattle at auction without buying for a specific 
person, and then to reach agreement with a buyer over the phone at 
the end of the day (Tr. Vol. IV, p. 796, 11. 7-25; p. 797, 11. 1-2)” 
(Appeal Brief at 8). 

In the first place, where an order buyer has a number of orders to fill 
on commission for various principals, it is not improper or unlawful for 
the order buyer to buy enough livestock at a sale to fill all of the orders, 
and then decide later in the day which livestock will be assigned to 
which order (so long as there is no unjust discrimination). 

In any event, however, the ALJ, who saw and heard the witnesses 
testify, expressly stated that the “credibility of respondent Mike 
Donaldson was, at best, weak” (Initial Decision at 6; and see Initial 
Decision at 25), and that the credibility of the three feeders was 
“strong and persuasive” (Initial Decision at 2). There is no basis for 
setting aside the ALJ’s determination as to the credibility of the wit- 
nesses (see § IX, infra). 

Respondents comment that “[o]ne can only wonder if the complain- 
ing witnesses would be so anxious to claim an agency relationship if, as 
in the Jowa Beef cases, the auction yards had remained unpaid after 
delivering the cattle, and Mr. Donaldson took the money into a bank- 
ruptcy proceeding” (Appeal Brief at 9). If that were to occur, the 
feeders should be held liable to the unpaid livestock sellers. See Lub- 
bock Feed Lots, Inc. v. lowa Beef Processors, Inc., 630 F.2d 250, 
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254-77 (Sth Cir. 1980); Valley View Cattle Co. v. Iowa Beef Proces- 
sors, Inc., 548 F.2d 1219, 1220-24 (Sth Cir.), cert. denied, 434 U.S. 
855 (1977). 


Dick Van de Graaf entered the livestock feeding industry on his own 
in 1956. Since about 1965, he has been the president of Van de Graaf 
Ranches, Inc. (Van de Graaf), a feeding company: He is one-third 
owner (together with Schaake and Monson) of Washington Beef, Inc., 
a slaughtering and packing company. Mr. Van de Graaf is past presi- 
dent of Yakima, Washington, State Cattle Feeders’ Association, and is 
a member of the Washington Cattle Feeders and Cattlemen’s Associa- 
tion. (Tr. 283-90). 

Between 1980 and 1985, Mr. Van de Graaf fed about 80,000 cattle 
per year, or more. (Tr. 286-87). 

Mr. Van de Graaf testified that since 1980, he has bought about 75% 
of his cattle through commission agents, order buyers. The others he 
purchased direct from producers by himself or through a salaried buy- 
er. (Tr. 287-88). He purchases livestock through about 10 to 12 
commission buyers, including respondent Donaldson (Tr. 288-92). 
The commission rate is 50c per cwt for most of them, including respon- 
dent Donaldson (Tr. 291-92, 302-04, 317,°320), and varies from 25c 
to 50c per cwt (Tr. 289). 

Mr. Van de Graaf had known respondent Donaldson for about 20 
years. Respondent Donaldson began buying livestock for Mr. Van de 
Graaf in about 1970. Respondent Donaldson was an order buyer for 
Mr. Van de Graaf in most of the transactions-with Mr. Van de Graaf 
since 1970. (Tr. 290-91). With respect to the transactions at issue 
here, Mr. Van de Graaf testified that they were all on a 50c per cwt 
commission basis. He testified (Tr. 291-92, 302-04, 317, 320): 

Q. Do you recall transactions which took place with Mr. 


Donaldson in March and April of 1982 when you were deliv- 
ered cattle from Canada? 


A. Yes. 


Q. How did those transactions come about in terms of who 
contacted whom? 


A. Mike called us and wanted to purchase cattle for us in 
Canada. We have used other buyers, but he called us up. So 
we didn’t see anything wrong with that. We said we wanted the 
purchase weight tickets and the invoice weights what he pur 
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chased the cattle for. We paid him a rate of 50 cents a hun- 
dredweight for the cattle, commission. He said also that the 
cattle should come on —- get a 4 percent shrink on the cattle. 
The cattle should all come delivered to our place with a 4 per- 
cent, it should come on the net weight, it should come in on 
the net weight with the 4 percent deducted. 


Q. Now, would you have received page 1 which deals with 
the 585 head? That would be page 1 of Complainant’s Exhibit 
32. Would you have received that accounting [, which is re- 
produced below, showing as to 585 steers invoiced by respon- 
dents to Van de Graaf Ranches at 638,901 pounds, “PRICE” 
$63.35 per cwt, total cost (“AMOUNT”) $404,786.56 (CX 
28, p. 3; CX 32, p. 3), a breakdown of the 585 steers into 11 
lots, showing as to the individual lots the place of purchase and 
loading date, the weight, the average cost, and the trucker] on 
page 1 before or after the actual receipt of the 1468 [head, 
which included the 585 head included in the breakdown]? 


A. After the cattle was delivered. 
Q. Why did you ask for it or why did you receive it? 


A. Because that is our procedure to operate in business, you 
know. With these commission order buyers we want those 
weights. When the cattle was weighed up, we want those in- 
voice slips unless we have a specific understanding we bought 
those cattle so much delivered to the feedlot or pay them so 
much money for the cattle they maybe had to sell, but these 
are a commission deal, transaction, it is not a dealer transac- 
tion. It is a commission deal. We pay him 50 cents and we 
asked for, which normally we do this with everybody we buy 
cattle from, we want the buying weights and what he paid for 
every animal in that lot. That is all we ask for. We have no 
problem with anybody else delivering those weights and the in- 
voice. 


Q. Mr. Van de Graaf, in addition to the discussions that you 
had with Mr. Donaldson concerning these deals, can you per- 
sonally tell by looking at the documentation in Complainant’s 
Exhibit No. 32, pages 1 through 7, can you tell whether this is a 
commission deal or whether this might be a deal where Mr. 
Donaldson had speculated on the livestock? 


A. It showed he tried, he tried to speculate on the cattle. 
That isn’t the deal we have. It is a commission deal. Why 
would we want to buy in our operation, speculate, have him 
speculating to buy cattle to do whatever he wants to do. We do 
not do that. Mike Donaldson has been in business many years. 
He understands what he is required to do. 


Mr. Van de Graaf, would you just tell us for the record what 
is on page 1 of Complainant’s Exhibit 40 [re 222 steers found 
as a violation]? 
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A. This is cattle weighed off at our feedlot on our scale, 
weighed off there and counted... . 


Q. What type of transaction was this, Mr. Donaldson? 
A. Commission deal. 50 cents a hundredweight. 


Q. Take a look at page No. 3 of Complainant’s Exhibit 72 
[re 310 steers found as a violation]. 


Q. What type of transaction was this? 


A. Commission sale. 


As stated at the outset, Mr. Van de Graaf is an eminently qualified 
livestock marketing expert. The ALJ believed his testimony that his 
agreement with Mike Donaldson was for Mr. Donaldson to buy the 
livestock involved in this case on a 50c per cwt commission basis. And 
as shown in the following subsection, Mr. Van de Graaf’s testimony is 
strongly supported by undisputed documentary evidence. I affirm the 
AL)J’s findings and conclusions as to all of respondent’s purchases for 
Van de Graaf. 

2. Undisputed Documentary Evidence Strongly Supports Mr. 
272 Head and 585 Head. 

The documentary evidence referred to in this subsection, unlike that 
referred to in § I as to Schaake, does not prove irrefutably and with 
mathematical precision that respondents’ invoice price to Van de Graaf 
included respondents’ 50c per cwt commission. But the documents 
are, nonetheless, “smoking guns,” strongly supportive of Mr. Van de 
Graaf’s testimony in this respect. 

a. Respondents’ Invoice Shows that the 272 Head and 585 

Respondents’ invoice to Van de Graaf for 1,468 head, including a lot 
of 272 heifers and another lot of 585 steers, which are the only lots on 


the invoice alleged in the complaint, is reproduced on the next page 
(CX 28, p. 3; identical to CX 32, p. 3). 
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The invoice dated March 10, 1982 (JO Ref. 103, p. 105), is for a 
total of 1,468 head of livestock (JO Ref. 122, p. 105). The record is 
silent as to the 376-head lot, the 179-head lot, and the 56-head lot, 
shown on the invoice reproduced on the preceding page, since those 
lots were not included in the complaint in this proceeding. 

Included in the total of 1,468 head are 272 heifers (JO Ref. 114, p. 
105), with an average weight of 994 pounds (JO Ref. 115, p. 105), a 
total “WEIGHT” of 270,457 pounds (JO Ref. 116, p. 105), a 
“PRICE” of $59.83 per cwt (JO Ref. 117, p. 105), and a total cost 
(“AMOUNT”) of $161,817.79 (JO Ref. 118, p. 105). 

The first item of documentary evidence strongly supporting Mr. Van 
de Graaf’s testimony that the 272 heifers were purchased by respon- 
dents for Van de Graaf on a commission basis, rather than being sold 
to Van de Graaf on a dealer basis, is respondents’ invoice itself. If this 
were a dealer transaction, in which respondents were selling the 272 
heifers to Van de Graaf on a dealer basis at a price agreed upon by the 
parties, the “WEIGHT” shown on the invoice, 270,457 pounds (or 
2,704.57 cwt) (JO Ref. 116, p. 105), multiplied by the “PRICE,” 
$59.83 per cwt (JO Ref. 117, p. 105), would equal the invoice 
“AMOUNT,” $161,817.79 (JO Ref. 118, p. 105). Jt does notil!! 
The product (result) of the “WEIGHT” times the “PRICE” is 
$161,814.42 (2,704.57 x $59.83 = $161,814.42), a difference of 
$3.37 from the amount shown on respondents’ invoice ($161,817.79 
(JO Ref. 118, p. 105) - $161,814.42 = $3.37). 

Here, as in the case of the invoice to Schaake dated March 15, 
1982, discussed in § I(C)(2), the figures under the heading “PRICE” 
are not really the price of the animals. (In addition, as shown in § IV, 
infra, respondents’ invoice prices to Van de Graaf for 98 head and 222 
head involved in this proceeding are actually average-cost figures, 
rather than true price figures.) 

The actual products (results) obtained by multiplying each 
“WEIGHT” by the “PRICE” shown on the invoice, and the difference 
in each case between the actual product (result) and the “AMOUNT” 
shown on respondents’ invoice are set forth on the following page, 
which reproduces the invoice as previously reproduced on page 105, 
but off-center so that two additional columns can be added at the right, 
showing the actual product (result) of the “WEIGHT” times the 
“PRICE,” and the difference between the actual amount and the 
“AMOUNT” as shown on respondents’ invoice. 
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CX 32, p. 3) 


MIKE DONALDSON 
SPENCER LIVESTOCK COMMISSION COMPANY 
P.O. Box 1222 onan 


Actual Amount 
of Weight 

Times Price Difference 
$255,886.61 
99,564.85 
404,743.78 


161,814.42 


35,815.61 





Here, as in the discussion in § I(C)(2), supra, it is quite easy to 
determine that the figures on the invoice for the 1,468 head included 
under the heading “PRICE” are actually average-cost figures, rather 
than true price figures. That is, if we multiply each “WEIGHT” by its 
corresponding “PRICE,” the product (result) is not the “AMOUNT” 
shown on the invoice. That proves conclusively that the figure under 
the heading “PRICE” is not really a dealer’s price for the animals. 

Conversely, if we divide the figures under the heading “AMOUNT” 
by the “WEIGHT,” we obtain the figures shown on the invoice under 
the heading “PRICE,” which is actually the average cost of the animals. 

Furthermore, in this case, there is additional undisputed documen- 
tary evidence showing that the “PRICE” figures are actually average- 
cost figures, rather than price figures, and that the average cost in- 
cludes a 50c per cwt commission. Specifically, we have the break- 
downs submitted by respondents to Van de Graaf with respect to the 
272-head lot and the 585-head lot, which are the only two lots from 
the 1,468 head invoiced to Van de Graaf by respondents on March 10, 
1982, that are involved in this case. 

b. Respondents’ Breakdown as to the 272—-Head Lot 
Shows that the Invoice “PRICE” Is A ctually the A era ge 
Cost, and that the Average Cost Includes Respondents” 
50c Per Cwt C cid, 


Mr. Van de Graaf testified that after he received respondents invoice 


dated March 10, 1982, for the 1,468 head (JO Ref. 103, 122, p. 105), 
he was not satisfied, and asked respondents for the “invoice slips” (Tr. 
303) and the “scale tickets” (Tr. 293; and see Tr. 293-303). The 
breakdown received from respondents as to the 272-head lot is repro- 
duced on the next page (CX 28, p. 1). 
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Respondents’ Breakdown as to the 272-Head Lot (CX 28, p. 1) 
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Respondents’ breakdown shows that the 272-head lot invoiced to 
Van de Graaf as a single lot weighing 270,457 pounds at a total cost 
(“AMOUNT”) of $161,817.79 (JO Ref. 114-118, p. 105) was pur- 
chased %1 by respondents in seven separate lots. 

The information in the left-hand column shows where each lot was 
purchased, and when it was loaded. For example, the first lot of 39 
head (JO Ref. 125, p. 110) was purchased from Weiller & Williams 
(Lloyd) at Lloydminister, Canada (abbreviated as “Loyd” (JO Ref. 
124, p. 110; Tr. 433; CX 25, p. 1, left-hand column labeled “ORI- 
GIN”)). The trucker for that lot, Roberge, is shown in the right-hand 
column (JO Ref. 128, p. 110; see CX 25, p. 1, column 9). The weight 
of the 39 head is 41,807 pounds (or 418.07 cwt) (JO Ref. 126, p. 
110). 

Respondents’ breakdown shows that the figure shown on the invoice 
for the 272 head under the heading “PRICE,” viz., $59.83 per cwt (JO 
Ref. 117, p. 105), is actually the average cost of the 272 head. That is, 
at the bottom of the breakdown, after the weights and costs for the 
seven lots have been totaled (JO Ref. 134, 135, p. 110), the break- 
down shows the average cost, i.e., “ac 59.83” (JO Ref. 136, p. 110). 
The average cost was determined by dividing the total cost, 
$161,817.79 (JO Ref. 135, p. 110), by the total weight, 270,457 
pounds (or 2,704.57 cwt) (JO Ref. 134, p. 110), ie., $161,817.79 - 
2,704.57 = $59.83. Hence the breakdown shows quite clearly what has 
already been proven, viz., the “PRICE” figures shown on respondents’ 
invoice do not really show the price at which livestock is being sold, 
but, rather, show the average cost of the lot. 92 And as shown below, 
the average cost includes respondents’ 50c per cwt commission. 

For the first of the seven lots shown on the breakdown, i.e., the 
39-head lot (JO Ref. 125, p. 110) weighing 41,807 pounds (or 418.07 
cwt) (JO Ref. 126, p. 110), the breakdown shows three components of 
the total cost, viz., the initial cost, $24,462.28 (JO Ref. 127, p. 110), 
the duty, $463.07 (JO Ref. 129, p. 110), and a commission of $209.04 
(JO Ref. 130, p. 110), which is at the rate of 50c per cwt ($.50 x 
418.07 = $209.04). The total cost of the 39-head lot, i.e., the amount 


31 The use of the word “purchased” does not, of course, imply that respondents 
purchased the livestock for themselves as a dealer. That is, the 272 heifers were 
either “purchased” by respondents on a commission basis for the feeders (as the 
ALJ and I have found), or they were “purchased” by respondents for themselves, 
for later resale on a dealer basis (as contended by respondents). 


$2 Similarly, the breakdown shows at the bottom (under the average cost) the 

average weight, “aw 994” (JO Ref. 137, p. 110). The average weight was deter- 

mined by dividing the total weight, 270,457 pounds (JO Ref. 134, p. 110), by the 

number of head, 272 (JO Ref. 133, p. 110), i.e., 270,457 - 272 = 994. That 

average weight figure, 994, is included on respondents’ invoice to Van de Graaf 
under the heading “AVE. WT.” (JO Ref. 115, p. 105). 
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paid by Van de Graaf for the 39 head, is $25,134.39 (JO Ref. 132, p. 
110). The average cost for the 39-head lot is $60.12 per cwt (JO Ref. 
131, p. 110; $25,134.39 (JO Ref. 132, p. 110) - 418.07 cwt (JO Ref. 
126, p. 110) = $60.12 per cwt). 

The remaining six lots in the breakdown do not show any compo- 
nents of the total cost, such as duty and commission, but merely in- 
clude the total amount Van de Graaf paid for each of the six lots. We 
know that the total—cost figure shown for each of the seven lots is the 
cost to Van de Graaf for each lot because the sum of the total-cost 
figure for the first 39-head lot ($25,134.39 (JO Ref. 132, p. 110)) and 
the remaining six total—-cost figures equals $161,817.79 (JO Ref. 135, 
p. 110; $25,134.39 + $31,138.73 + $30,573.76 + $5,165.29 + 
$31,812.57 + $32,945.70 + $5,047.35 = $161,817.79), which is the 
amount invoiced to Van de Graaf for the 272 head (JO Ref. 118, p. 
105). 

Furthermore, we know that all of the dollar figures shown on the 
breakdown for the 272 head are in United States funds, for the same 
reason just mentioned, i.e., the sum of all the total-cost figures for the 
seven lots listed in the breakdown is the exact amount invoiced to Van 
de Graaf (JO Ref. 135, p. 110; JO Ref. 118, p. 105). % (Since the 
total-cost figure for the first 39-head lot ($25,134.39) is in United 
States funds, it is a mathematical certainty that the three amounts in- 
cluded in that total, i.e., the initial cost, $24,462.28, the duty $463,07, 
and the commission, $209.04, are also in United States funds 
($24,462.28 + $463.07 + $209.04 = $25,134.39)). 

The crucial question is whether only the first of the seven lots shows 
the duty and commission broken out separately so as to serve as an 
illustration for the other six lots (thereby avoiding the tedious task of 
showing the similar breakdown as to each of the remaining six lots), or 
whether the duty and commission items are applicable only to the first 
lot. 

For a number of reasons, I infer that the total cost of each of the 
seven lots includes duty and commission (i.e., respondents’ 50c per cwt 
commission), even though duty and commission are separately itemized 
only for the first lot. 

First, we know positively that duty is included in the total cost of 
each of the remaining six lots even though it is separately itemized only 
for the first lot. The origin of the remaining six lots is shown as Calgary 


3° Van de Graaf paid the invoice for the 1,468 head in United States funds, viz., 
by two advances of $400,000 each (sight drafts drawn on the Rainier National 
Bank, Yakima, Washington), and by a sight draft for $157,921.97 drawn on the 
same bank (CX 28, pp. 3-6) ($400,000 + $400,000 + $157,921.97 = 
$957,921.97, the amount of the invoice for the 1,468 head (JO Ref. 123, p. 
105)). 
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(left-hand column of the breakdown), which is in Canada. Accord- 
ingly, duty is necessarily included in the total cost of the remaining six 
lots even though it is separately itemized only for the first lot. In fact, 
the exact amount of the duty for each of the seven lots has been stipu- 
lated (Stipulations filed July 23, 1985, at 3, 4 5(a); CX 25, p. 1, col- 
umn 15). 

Second, we know positively that the commission shown in the break- 
down as to the first lot, $209.04 (JO Ref. 130, p. 110), is at the rate of 
50c per cwt in United States funds (i.e., $.50 x 418.07 (JO Ref. 126, 
p. 110) = $209.04 (JO Ref. 130, p. 110)). As stated above, the sum of 
the total-cost figures (which, for the first lot includes a commission of 
$209.04, i.e., 50c per cwt) for the seven lots equals the amount in- 
voiced to Van de Graaf. 

As shown in § I, supra, there is no logical reason why a 50c per cwt 
commission in United States funds would be paid to anyone other than 
respondents. In fact, as shown above, supra note 26, p. 79, all of the 
commissions paid by respondents to others in all of the transactions 
involved in this proceeding as to which the record contains documen- 
tary evidence of respondents’ expenses were included in Canadian in- 
voices, which respondents admit were paid in Canadian funds. Hence, 
although we do not have enough data as to the 39-head lot to prove 
with mathematical certainty, as we did in § I, that the 50c per cwt 
commission in United States funds shown in respondents’ breakdown 
was respondents’ commission, rather than a commission paid by re- 
spondents to someone else, the record here, when viewed in the light of 
logic and a knowledge of livestock marketing, compels me to infer that 
the 50c per cwt commission in United States funds shown for the first 
39-head lot is respondents’ commission. 

Furthermore, there is no logical reason why Mr. Van de Graaf would 
have asked respondent Donaldson to go to Canada and buy 272 heif- 
ers, 39 on a commission basis and the remainder on a dealer basis. 
Respondents do not argue that any of the transactions were commission 
transactions, in part, and dealer transactions, in part. Respondents 
contend, contrariwise, that all of the transactions were of the same 
type, viz., dealer transactions. Similarly, complainant and the three 
feeders involved in this case contend that all of the transactions were of 
the same type, viz., commission transactions. Hence the documentary 
evidence showing that a 39-head portion of the 272—-head lot was pur- 
chased by respondents on a 50c per cwt commission basis is very strong 
evidence that all of the components of the 272-head lot were pur- 
chased by respondents for Van de Graaf on a 50c per cwt commission 
basis. 

Third, it would have served no useful purpose for respondents to 
have separately itemized the duty and the 50c per cwt commission for 
the remaining six lots. The commission can be computed for each lot 
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merely by multiplying .5 (i.e., $.50) times the weight (i.e., cwt). % The 
duty can be calculated mentally merely by moving the decimal point of 
the weight two places to the left, i.e., the duty on 41,807 pounds is 
$418.07, (see note 13, supra, p. 52). (In addition, there is a relatively 
insignificant brokerage and veterinarian fee (e.g., $45) paid to the Cus- 
toms broker, which respondents include in their duty figure ($418.07 + 
$45 = $463.07 (JO Ref. 129, p. 110)). Since the duty and commission 
for each of the remaining six lots could have readily been determined 
or approximated by Van de Graaf, it was not necessary for respondents 
to separately itemize the duty and commission included within the to- 
tal-cost figure for each of the remaining six lots. 

Fourth, along this same line, we know that respondents were taking 
shortcuts in the breakdown since the itemization as to the first 39-head 
lot lists only the initial cost, plus duty and commission (JO Ref. 127, 
129, 130, p. 110). However, in the more detailed breakdown of 323 
steers shown in Schaake’s memorandum of Tony Seubert’s telephone 
call, supra p. 50, the breakdown lists the Canadian money cost, test 
and feed, total Canadian money cost, the rate of exchange, the total 
United States dollar amount, plus trucking, duty and commission. 

In addition, we know from Schaake’s memorandum of Donaldson’s 
telephone call as to the 323 steers that Donaldson was particularly in- 
terested in advising the feeder that the total cost included duty and 
commission (JO Ref. 31, p. 44). That is, when Mr. Donaldson tele- 
phoned Schaake’s accountant on March 12, 1982, which was very 
close in time to the preparation of the breakdown for Van de Graaf 
under discussion, the memorandum of the call shows that Mr. 
Donaldson gave only the total, delivered cost (JO Ref. 26, 28, p. 44), 
and stated that “duty & .50 com [are] included” in the total cost (JO 
Ref. 31, p. 44). 

Fifth, as shown below, in the breakdown provided by respondents for 
the 585—head lot, respondents showed the duty and commission sepa- 
rately itemized only for the first of the 12 lots comprising the 585—-head 
lot. This, too, supports the inference which I draw that respondents 
included duty and commission only on the first lot shown in the break- 
down of the 272 head to serve as an illustration, rather than as an 
indication that those items were not applicable to the remaining lots. 

Finally, as stated in §§ I(B)(2) and I(C)(1), supra, the fact that 
respondents supplied the detailed breakdown (reproduced above) as to 
the 272-head lot is, by itself, a highly significant circumstance support- 


% For example, the $209.04 commission on the first 39-head lot (JO Ref. 130, p. 
110) can be computed as follows: .5 x 418.07 = 209.035, which rounds to 
209.04. The same result can be calculated mentally by dividing the weight (i.e., 
cwt) by 2, i.e., 418.07 - 2 = 209.035, which rounds to 209.04. 
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ing Mr. Van de Graaf’s testimony that this was a commission transac- 
tion. 

If this were a dealer transaction, there would have been no reason 
for respondents to have given Van de Graaf that detailed breakdown. 
The individual costs of the seven lots comprising the 272-head lot 
would have been entirely irrelevant to Van de Graaf. The amount of 
the duty paid by respondents on the first lot (or on any of the other 
lots) would have been entirely irrelevant to Van de Graaf. If respon- 
dents had paid a commission of $209.04 to someone else on the first 
lot, that fact would have been entirely irrelevant to Van de Graaf. In 
short, the mere fact that respondents gave such a detailed breakdown 
as to the seven lots comprising the 272-head lot is a highly significant 
circumstance supporting Mr. Van de Graaf’s testimony that this was a 
commission transaction in which respondents were buying the livestock 
on a 50c per cwt commission basis. 


c. Respondents’ Breakdown as to the 585-Head Lot Shows 
that the Invoice “PRICE” Is Actually the Average Cost, 
and that the Average Cost Includes Respondents’ 50c Per 
Cwt C eee 


The breakdown received from respondents as to the 11 lots compris- 
ing the 585-head lot, as it appears in the record, is reproduced on the 
next page (CX 32, p. 1; reduced to 74% of its original size). The 


pertinent information from respondents’ breakdown, which I have re- 
arranged in proper order (i.e., with the information as to 51-head lot 
moved from the bottom of the exhibit to the top) without any reduction 
in size, is reproduced on the following page, and my adding machine 
tapes proving mathematically and irrefutably that my rearrangement is 
proper are reproduced on the third page following this. 
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Respondents’ Breakdown as to the 585-Head Lot Rearranged in 


Proper Order 
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Complainant’s exhibit 32, p. 1, which is the first of the three pages 
reproduced immediately above, consists of two pieces of paper scotch- 
taped to a 14-inch backing sheet. The only writing that is on the back- 
ing sheet is the statement at the bottom of the page indicating that the 
breakdown was photocopied from Van de Graaf’s records (JO Ref. 
144, p. 119). 

The piece of paper scotch-taped to the top of the backing sheet, 
which is 10 7/8 inches long, contains the breakdown as to 10 of the 11 
lots comprising the 585—-head lot. This top piece of paper extends from 
JO Ref. 138, p. 119, to JO Ref. 141, p. 119. At the bottom of this 
piece of paper, complainant’s exhibit and page number appear (JO 
Ref. 139, 140, p. 119). 

The small piece of paper scotch-taped to the bottom of the backing 
sheet, which is 2 1/8 inches long, contains the breakdown as to the 
51-head lot, which is part of the 585-head lot. This small piece of 
paper extends from JO Ref. 142, p. 119, to JO Ref. 143, p. 119. 

It is quite easy to prove mathematically and irrefutably that the small 
piece of paper scotch-taped to the bottom of the backing sheet origi- 
nally appeared at the top of respondents’ breakdown, as it appears in 
my rearrangement (second page reproduced immediately above). 

The breakdown as originally prepared by respondents totaled 585 
head (JO Ref. 182, p. 120). My adding machine tape labeled “No. of 
Head” shows that that total is obtained only if the 51-head lot (JO Ref. 
145, p. 120) from the small sheet of paper appearing at the bottom of 
CX 32, p. 1, is included at the top. 

Similarly, the total weight as shown on respondents’ original break- 
down for the 585 head totals 638,901 pounds (JO Ref. 183, p. 120). 
My adding machine tape labeled “Weight” shows that that total in- 
cludes the 55,440 pounds (JO Ref. 146, p. 120) from the 51-head lot 
(JO Ref. 145, p. 120) appearing on the small sheet of paper. 

Finally, the total cost to Van de Graaf, as shown on the breakdown 
originally prepared by respondents, is $404,786.56 (JO Ref. 184, p. 
120; JO Ref. 113, p. 105). That total includes the $35,696.42 cost (JO 
Ref. 150, p. 120) of the 51-head lot shown on the small piece of pa- 
per. 

The foregoing proves mathematically and irrefutably that the small 
sheet of paper containing the itemization as to the 51-head lot origi- 
nally appeared at the top of the breakdown, rather than at the bottom, 
where it was erroneously scotch-taped on CX 32, p. 1 (JO Ref. 142, 
143, p. 119). Theoretically, the itemization as to the 51-head lot 
could have appeared at the bottom of the breakdown immediately be- 
low the 42-head lot (JO Ref. 178, p. 120), but before the total line (JO 
Ref. 181, p. 120). However, it is quite obvious that there is no room 
for the information as to the 51-head lot to appear below the 42-head 
lot before the total line (JO Ref. 178, 181, p. 120) at the bottom. 
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Accordingly, it cannot be disputed that the information as to the 
51-head lot which was scotch-taped to the bottom of the backing sheet 
(CX 32, p. 1) should have been scotch-taped to the top of the backing 
sheet. Furthermore, respondents have stipulated that the 51—-head lot 
is part of the 585—head lot. Specifically, respondents have stipulated as 
to the accuracy of CX 29, pp. 1-2 (complainant’s schedule of the 
585-head lot), in which the 51-head lot is the first lot listed, and all 
the other lots are listed in the same sequence as they appear on respon- 
dents’ breakdown (CX 32, p. 1, reproduced above) (Stipulations filed 
July 23, 1985, at 4, 4 6(a)). 

Once respondents’ breakdown as to the 585—head lot is rearranged 
in its proper order (second page reproduced immediately above), it is 
easy to see that it is identical in form to the breakdown as to the 
272-head lot. Hence all of the discussion relating to the 272—-head lot 
is equally applicable to, and reinforced by, the breakdown as to the 
585-head lot. 

Only a few of the pertinent details as to the 585—-head lot will be 
highlighted. First, respondents’ breakdown shows that the average cost 
of the 585-head lot is $63.35 per cwt, i.e., “ac 63.35” (JO Ref. 185, p. 
120). This was determined by dividing the total cost, $404,786.56 (JO 
Ref. 184, p. 120), by the total weight, 638,901 pounds (or 6,389.01 
cwt) (JO Ref. 183, p. 120) ($404,786.56 - 6,389.01 = $63.35). That 
average cost figure, $63.35 (JO Ref. 185, p. 120), is included on re- 
spondents’ invoice to Van de Graaf under the heading “PRICE” (JO 
Ref. 112, p. 105). * 

The commission shown for the first lot consisting of 51 head is at the 
rate of 50c per cwt, i.e., $.50 x 554.40 (JO Ref. 146, p. 120) = 
$277.20 (JO Ref. 149, p. 120). This 50c per cwt commission is in 
United States funds since it is one of the three components of the total 
cost for the 51 head, i.e., $34,819.82 (JO Ref. 147, p. 120) + $599.40 
(“duty”) (JO Ref. 148, p. 120) + $277.20 (“Comm”) (JO Ref. 149, p. 
120) = $35,696.42 (JO Ref. 150, p. 120). And as my adding machine 
tape reproduced above shows, the $35,696.42 total cost of the 51 head 
(JO Ref. 150, p. 120) is included in the total cost invoiced to Van de 
Graaf of $404,786.56 for the 585 head (JO Ref. 113, p. 105; JO Ref. 
184, p. 120). 

Here, as in the case of the 272-head lot, discussed above, we know 
positively that duty is included in the total cost of each of the 11 lots 
comprising the 585—head lot, even though it is separately itemized only 


% Similarly, the average weight of the 585-head lot is shown on the breakdown as 
1,092 pounds, i.e., “aw 1092” (JO Ref. 186, p. 120). This average weight figure 
is shown on respondents’ invoice to Van de Graaf under the heading “AVE. WT.” 
(JO Ref. 110a, p. 105). 
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for the first lot, since the origin (left-hand column of the breakdown) 
of each of the lots is in Canada, and the exact amount of the duty for 
each of the 11 lots has been stipulated (Stipulations filed July 23, 1985, 
at 6, 4 6(a); CX 29, pp. 1-2, col. 15). 

For the same reasons as are set forth above with respect to the 
272-head lot, I infer that the 50c per cwt commission in United States 
funds was respondents’ commission, and that it was set forth only for 
the first of the 11 lots to serve as an illustration for the other 10 lots 
(thereby avoiding the tedious task of showing the similar breakdown as 
to each of the remaining 10 lots). 

As stated above with respect to the 272-head lot, any commissions 
that respondents would have paid to others with respect to the 11 lots 
included in the 585-head lot would have been included in Canadian 
invoices, which respondents admit were paid in Canadian funds. The 
Canadian invoices showing the commissions paid by respondents to 
others in Canadian funds for all of the lots comprising the 585—head lot 
except for the first 51-head lot are included in the record (CX 30, pp. 
4-12, 14). 

The amount of commission paid by respondents to others in Cana- 
dian funds with respect to the first 51-head lot is not shown in the 
record since that purchase by respondents was made from Weiller & 
Williams (Lloyd), at Lloydminister, Canada (CX 29, p. 1, top of left- 
hand column labeled “ORIGIN”; CX 30, pp. 2-3), and at respon- 
dents’ legal counsel’s request, Weiller & Williams refused to show its 
records to complainant’s investigators ‘relating to respondents’ pur- 
chases (Tr. 168-69). 

However, Mr. Humphrey, owner and operator of Weiller & Wil- 
liams, told complainant’s investigator that “he was pretty sure that he 
charged Mike [Donaldson] a dollar per hundredweight commission for 
handling the cattle” (Tr. 170-71), although it could possibly have been 
as low as 50c per cwt (Tr. 170). In either event, respondents concede 
that they paid all of their Canadian invoices in Canadian money (note 
21, supra p. 73). 

For the same reasons set forth above as to the 272-head lot, respon- 
dents’ breakdown as to the 585—head lot (and the fact that he gave the 
detailed breakdown to Van de Graaf) strongly supports Mr. Van de 
Graaf’s testimony that respondents were buying livestock for them on a 
50c per cwt commission basis. 
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Arvid Monson entered the livestock feeding industry in 1947. He is 
president of Monson Ranches, a family-owned feeding company. He 
has also been president of Sam Cattle Company for about 10 years, 
which is a corporation that holds the cattle in the family’s feedlots. For 
about 20 years, he has been vice president of Monson & Sons Cattle 
Company. (Tr. 358-61). Mr. Monson and his father are one-third 
owner (together with Schaake and Van de Graaf) of Washington Beef, 
Inc., a slaughtering and packing company (Tr. 289-90, 396-97). 

Mr. Monson was recently on the Board of Directors of the National 
Cattlemen’s Association for about 4 years, and he has been president 
of the Washington State Cattlemen’s Association. He has sat on quite 
a few special committees, such as the National Advertising Promotional 
Committee, and he is the immediate past chairman of the Washington 
Beef Commission. He has also been the State of Washington’s director 
on the National Livestock and Meat Board, and he is chairman of the 
United States Meat Export Federation. (Tr. 360-63). 

Since 1980, Mr. Monson has fed over 50,000 cattle per year (Tr. 
363-64). 

Mr. Monson testified that since 1980, he has bought about 75% of 
his cattle through commission agents, order buyers. The others he pur- 
chased direct from producers by himself or through his children. (Tr. 
364-65). He purchases livestock through about 10 to 12 commission 
buyers, including respondent Donaldson (Tr. 365-69). The commis- 
sion rate is 50c per cwt for most of them, including respondent 
Donaldson (Tr. 367, 370-402), and varies from 35c to 50c per cwt 
(Tr. 367). 

Mr. Monson had known respondent Donaldson since the late 
1960’s. Respondent Donaldson began buying livestock for Mr. Van de 
Graaf in about 1974. Respondent Donaldson was a commission buyer 
for Mr. Monson in all of the transactions with Mr. Monson. (Tr. 
368-70). With respect to the transactions at issue here, Mr. Monson 
testified that they were all on a 50c per cwt commission basis. He 
testified (Tr. 370-71, 380-86, 390-91, 399, 400-02): 

Q. Do you recall transactions which occurred in March and 


April of 1982 when you received cattle out of Canada from 
Mr. Donaldson? 


A. Yes, I do. 
Q. Do you recall how those transactions came about? 


A. Yes. Dick Van de Graaf and I happened to be up in 
Lewiston during heifer week which was probably the mid—Feb- 
ruary. We were sitting in the cafe having dinner after the sale 
and Mike [Donaldson] and his wife were there. We just 
started discussing about the availability of cattle. He thought 
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there would be some opportunities to go into Alberta for what 
we call warmed-up cattle. So Dick and I both said, “Fine, go 
up there and see what you can find.” 


Q. What was the agreement for those cattle? 


A. The agreement was always understood that it was a com- 
mission basis. 


Q. Mr. Monson, you may disregard page 1 of that exhibit 
[CX 11, which includes 144 head involved in this proceeding] 
and instead turn to page 2, if you would. What I would like 
you to do is go through the various pages in these exhibits and 
just tell us what these documents are, what they show? 


A. Well, these are documents that Mike sent out to us on 
cattle that he purchased up in Alberta. It is for certain weights 
and buying, you know, commission services. 


Q. I believe we have touched upon this, Mr. Monson, but I 
would like to ask you, you have testified that you purchased 
virtually all of your livestock through either commission agents 
or yourself. Why don’t you purchase more livestock through 
speculators, through livestock dealers? 


A. Because we feel like, you know, of our, I guess time in 


the industry, that we feel like we have to eliminate that type of 
stuff in the business. It is not a good way of doing business. 


Q. Why not? 


A. Well, why should I go out and give a guy 2 or $300 mark 
up for just driving out to somebody’s ranch and stumbling on to 
some cattle? I am not going to be a survivor. I am not going to 
be a viable part of this industry, I am not going to be involved 
in the industry if I do stupid business like that. 


Q. Were you ever approached by Mr. Donaldson for him to 
purchase on the speculative basis for you? 


A. No. 


Q. When you purchase livestock on a commission basis 
through an order buyer, what weight should that order buyer 
account to you on? 


A. He should send us a complete set of documents from the 
scaled tickets through like a worksheet; however, you might 
want to put that on his invoice and send us a copy of that with 
—— we really prefer to have the rancher’s signature on there at 
the time the cattle arrive. 


Q. And in addition to sending you the actual scale tickets, 
when he accounts to you, what weight should he account to you 
on? 
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A. The actual scale tickets less the rate. 
Q. Less what pencil shrink he said? 
A. Whatever is established at the time of purchase. 


Q. When you purchase livestock on a commission basis 
—- an order buyer, at what price should he be accounting 
to 


A. What purchase price should he be accounting? What he 
paid for them. 


Q. Thank you. You base those last two answers on what? 


A. On 25, 30 years of practical experience out there in the 
field everyday buying cattle, buying 50,000 head of cattle a 
year. 


Q. You have testified just now that an order buyer should be 
sending you scale tickets and all the accountings he received. 
Were you sent such documents in this case in these transac- 
tions by Mr. Donaldson? 


A. No, sir. 
Q. Why not? 


A. He could never provide them. We asked him, I asked 
him in mre f many conversations with the gentleman and he 
never would. He would come up with some type of excuse. 
That particular phone call why he couldn’t get them to us, he 
told us the bookkeeper was going to get them to us and they 
never arrived. % 


Q. You have also testified, I believe, that Mr. Monson, Mr. 
Schaake and Mr. Van de Graaf did ask you for purchase docu- 
ments for livestock such as scale tickets, but that your copy of 
the scale tickets was sent with the Customs documents to the 
border. That’s basically a correct summation? 


A. Yes. 


Q. Is it not true that they also asked you for documentation 
other than scale tickets? 


A. The truth is, the way that it all happened, after I was 
done in Canada, I was in California. Two to three weeks after 


%° Respondent Donaldson admitted that Mr, Monson, Mr. Schaake and Mr. Van 
de Graaf asked him for purchase documents such as scale tickets. He testified 
(Tr. 816-17): 
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Mr. Van de Graaf had received the last shipment of cattle from 
me, they called me up and wanted documents. 


CROSS-EXAMINATION 
QUESTIONS BY MR. MILLER: 


Q. Now, as I recall your testimony, you indicated that Mike 
[Donaldson] thought there were cattle available in Canada and 
it generally sounded attractive to you so you in effect author- 
ized _ to start looking around. Would that be a fair state- 
ment 


A. That would be a correct statement. 


Q. Now, at that meeting when this project was conceived, 
was there ever a specific mention of 50 cents commission? 


A. Yes. 
. Now, the people present would be who? 
. People present in this conversation? 
- Yes. 
. Mike and I over the telephone. 


. I was directing your attention to this meeting at Lewiston. 


A. It was in a bar at 1:00 in the morning. He says, “I want 
to go to Canada.” We said, “Go ahead and go Mike.” We are 
not going to stand there and go through the conditions of what 
we are going to do up there. It was understood. He had 
bought cattle for both of us in the past. 


Q. The answer to the question, though, it would be no? It 
was not specifically discussed at that time; is that correct? 


A. No, not to my recollection. 


Q. So in any event, your understanding of the transaction 
would be that at the time the advance was made Mike either 
had bought or was in a position to buy these livestock? 


A. He was right in the transaction of buying them. 


Q. So he would either have bought them or was negotiating 
to buy them? 


A. That is correct. 


Q. If he had already bought them, you wouldn’t necessarily 
at that time know for how long he had owned them or how long 
he had contracted or arranged for their purchase? 
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A. He communicated with us almost daily, if not daily, 
sometimes two or three times a day. He would say, “I am on 
this set of cattle; they can be bought for "X” amount of funds, 
but I need the funds.” He would compute it back to Canadian 
funds right at my desk. We would say, “Go ahead and buy 
them,” or, “Do not buy them.” 


THE COURT: The 1981 transactions, the ones where Mike 
[Donaldson] bought cattle for you prior to the transactions in 
the spring of ’82, were they commission deals or buying deals 
or did you buy from him as a dealer at that time on a specula- 
tive basis? 


THE WITNESS: Mike never took a speculative position 
when he bought cattle for us. It was always understood when 
he bought the cattle, five minutes later he would call me and 
present to me the conditions that he bought them under. It 
was strictly a commission basis. 


THE COURT: How did he [Donaldson] get paid his com- 
missions, though? 


THE WITNESS: Can I give you an example? In August ’81 
Mike [Donaldson] called and said, “I have got some cattle in 
Billings, Montana that I can buy.” So I said, “Well, let’s run 
over and look at them.” We jumped in his airplane and flew 
over to Billings and bought the cattle for 55 cents. I was there 
with him and bought the cattle. I said, “Okay, let’s get the 
trucking lined up.” He said, “Why don’t you let me take care 
of the trucking. I will just put my commission right in the 
trucking and deliver the cattle to you with freight, commission 
for 275 a hundredweight.” 


So he sends the cattle. The first 700 of them were fine. The 
last 405 of them he took I don’t know how many hundred 
pounds of weight he took from me because the cattle shrank 
off 10-1/2 percent from the weights that he told me they 
weighed. 


So I said, “Mike, there is something wrong here. You know 
and I know we bought thousands of cattle weighing 800 pounds 
in Montana and shipped them to the state of Washington and 
we always witness about a 2 or 3 percent shrink. The heavier, 
the fatter, the cattle, the less shrink. The lighter, greener, 
more shrink. No way can these cattle shrink 10-1/2 percent.” 
I said, “I want to see a copy of the weight tickets.” He said, 
“Well, I will get them to you.” A week later, “Where is the 
weight tickets?” “Well, I will get them to you. Hasn’t Tony 
[Seubert] sent them to you yet?” He just wears you out. 


THE COURT: The commission was computed as a lump 
figure with the freight charges? 
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THE WITNESS: In that particular case. 
REDIRECT EXAMINATION 
QUESTIONS BY MR. HOCHBERG. 


Q. Mr. Monson, approximately when was the telephone 
conversation you referred to in which Mike Donaldson stated 
-- in which the two of you specifically discussed a 50 cents 
commission? 


A. In the Canadian transaction? 

Q. Yes. 

A. It absolutely was understood. In exact conversation I 
can’t remember. 

As quoted above, Mr. Monson testified that “when this project was 
conceived” (Tr. 385), i.e., in mid-February 1982 (Tr. 370), there was 
“a specific mention of 50 cents commission” between “Mike 
[Donaldson] and I over the telephone” (Tr. 385). Although Mr. Mon- 
son could not remember the “exact conversation” (Tr. 401-02), that 
does not detract from his categorical testimony as to the nature of his 
agreement with Mr. Donaldson. Mr. Monson testified on July 24, 
1985, almost 3| years after the telephone conversation occurred. It is 
not at all surprising that he was unable to recall the exact conversation 
which, at the time, was a routine business conversation. In fact, his 
admission that he was unable to remember the “exact conversation” 
adds to his credibility. 

As stated at the outset, Mr. Monson is an eminently qualified live- 
stock marketing expert. The ALJ believed his testimony that his agree- 
ment with Mike Donaldson was for Mr. Donaldson to buy the livestock 
involved in this case on a 50c per cwt commission basis. And, as 
shown in the following subsection, undisputed documentary evidence 
supports Mr. Monson’s testimony as to some of the transactions. I 
affirm the ALJ’s findings and conclusions as to all of respondents’ pur- 
chases for Monson. 


Head _ and 366 Head. 

The documentary evidence referred to in this subsection is not nearly 
as strong as that referred to in § I as to Schaake or § II as to Van de 
Graaf. It is, nonetheless, quite significant--significant enough to be 
regarded as a “smoking gun.” 

Here, as in the case of the invoices to Schaake and Van de Graaf 
discussed in §§ I(C)(2) and II(B)(2)(a)-(c), the figures under the 
heading “PRICE” in the three transactions discussed here are not really 
the price of the animals. Rather, they are the average cost. 

The actual products (results) obtained by multiplying each 
“WEIGHT” by the “PRICE” shown on the invoices, and the difference 
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in each case between the actual product (result) and the “AMOUNT” 
shown on respondents’ invoices are set forth on the following two 
pages, which reproduce the invoices off-center so that two additional 
columns can be added at the right, showing the actual product (result) 
of the “WEIGHT” times the “PRICE,” and the difference between the 
actual amount and the “AMOUNT” as shown on respondents’ in- 
voices. 

Respondents’ Invoice to Monson for 144 Head and 366 Head (CX 

ii. p. 2; CX 15, p. 2) 


INVOICE 
MIKE DONALDSON 
Y SPENCEP LIVESTOCK. COMMISSION COMPANY 


P.O. Box 1222 . IS- 
Lewiston, idaho 8350! var: _3-/5-FKR 


' J7 PL 7 ; actual Amount 
leet anand eee eee eee : : 
il oe ‘lost | eel on | aoe Seeiie Stee 
ype sis rapa lecuoplan rel iD cman 658 


idl ' 182,684.02 21.19 





i) Amount 
AMOUNT Times Price Difference 
(7 $ 93,683.06 $ 6.56 
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The 144-head lot shown on the invoice (JO Ref. 187, p. 134) relates 
to Finding 3, supra (under the heading “A. Transactions with Sam 
Cattle Co. and Monson & Sons Cattle Co.”); the 366-head lot (JO 
Ref. 189, p. 134) relates to the 48 head and 318 head (48 + 318 = 
366) referred to in Findings 4 and 5 under the same heading; and the 
226-head lot (JO Ref. 190, p. 135) relates to Finding 7 under the same 
heading. 

As previously stated in connection with the discussion as to similar 
invoices sent by respondents to Schaake and Van de Graaf, if these 
were dealer transactions, in which respondents were selling livestock to 
Monson on a dealer basis at a price agreed upon by the parties, the 
agreed-upon prices would be set forth on the invoices, i.e., in each 
case, the “WEIGHT” multiplied by the “PRICE” would equal the in- 
voice “AMOUNT.” Here, it does not!!! This proves conclusively 
that the figures under the heading “PRICE” are not really a dealer’s 
price agreed upon by the parties for the livestock. This is significant 
evidence supporting Mr. Monson’s testimony that respondents were 
buying livestock for Monson on a commission basis. 

As a matter of fact, as to the five transactions in this case involving 
Monson, there is only one of respondents’ invoices in which the 
“WEIGHT” multiplied by the “PRICE” equals the “AMOUNT” on the 
invoice, viz., respondents’ invoice to Monson for 75 head at a 
“WEIGHT” of 54,150 pounds (or 541.50 cwt), a “PRICE” of $60.64 
per cwt, and an “AMOUNT” of $32,836.56 (CX 19, p. 4) (541.50 x 
$60.64 = $32,836.56). This invoice strongly indicates an agency trans- 
action because of the “odd” price, i.e., $60.64 per cwt (§ IV, infra). 

Accordingly, all of respondents’ invoices to Monson strongly support 
Mr. Monson’s testimony that the transactions involved here were all 
commission transactions. 


Ill. The Advances of Hundreds of Thousands of Dollars by the 
tionship. 

Immediately before (and during) the time that respondents were 
buying livestock for Monson, Van de Graaf, and Schaake, the feeders 
advanced hundreds of thousands of dollars to respondents, constituting 
from 64% to 94% of the total cost of the livestock. The advances are 
set forth in the following table. 





Advances by Feeders to Respondents for Livestock Purchases 
Advance as 


Amount of Record Amount of Record Percentage of 
Feeder ___Invoice __-Ref sss Advance _s_s—CRef, Invoice Amt. 


Monson §$ 98,824.50 CX 11, p.2 
Monson _]82,705.21 CX 11, p.2 
281,529.71 180,000 CX 11, p.1, 4 64% 


Monson 32,836.56 CX 19, p.4 
Monson’ _93,689.62. CX 19, p.5 
126,526.18 90,000 CX 19, p.1, 2 


Van de 


Graaf 957,921.97 CX 28, p.3 800,000 CX 28, p.3-5 84% 
Van de 

Graaf 164,419.72 CX 72, p.3 150,000 CX 72, p.3-4 91% 
Schaake 226,571.15 CX 44, p.1 180,000 CX 44, p.1-4 79% 
Schaake 264,868.66 CX 56, p.1-2 250,000 CX 56, p.2-3 94% 


Those large advances by the feeders to respondents constitute per- 
suasive evidence supporting the testimony of the feeders that these 
were agency transactions. In Valley View Cattle Co. v. lowa Beef Proc- 
essors, Inc., 548 F.2d 1219, 1220-24 (Sth Cir.), cert. denied, 434 
U.S. 855 (1977), the court held that the evidence was sufficient to 
support the jury’s finding that a bankrupt livestock buyer (Heller) pur- 
chased the cattle in question as an agent of the packer (IBP). The 
court held that the “most persuasive evidence to us [in support of the 
jury’s agency finding] is the combination of advances by IBP and de- 
layed payments by Heller (Heller often paid later than the period pre- 
scribed by the Packers & Stockyards Act), so that in effect cattle 
bought by Heller were being paid for by IBP’s funds channeled through 
Heller’s bank account” (548 F.2d at 1224). The advances in Valley 
View are described as follows (548 F.2d at 1223): 


IBP regularly advanced to Heller, at his request, a large por- 
tion of the estimated dressed price of the cattle, and in the 
instant transaction advanced 90%. In the early stages of their 
dealings Heller did not ask for advances, but as time passed his 
requests became more and more frequent. Heller coula not 
recall a request for an advance being denied or altered in any 
way. Redd testified that advancing in this manner was an un- 
common practice, not generally available to a dealer. 


Similarly, in Lubbock Feed Lots, Inc. v. Iowa Beef Processors, Inc., 
630 F.2d 250, 254-77 (Sth Cir. 1980), involving the same general fac- 
tual situation as was involved in Valley View, supra, the court similarly 
held that there was sufficient evidence to support the finding of another 
jury that Heller acted as the agent of IBP in the purchases in contro- 
versy. Again, the court relied on the fact that “Heller received large 
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advances from IBP, an unusual practice between packers and inde- 
pendent cattle buyers” (630 F.2d at 270).97 

Mr. Keith M. Kienow, complainant’s chief investigator in this case 
(Tr. 89), testified that the fact that the feeders gave the large advances 
to respondents is one of the primary indications that Mr. Donaldson 
was buying for them on an agency basis (Tr. 517-19). Mr. Kienow is 
an eminently qualified livestock marketing expert. He has a Bachelor 
of Science degree in Animal Science from South Dakota State Univer- 
sity. He has been in a supervisory position with the Packers and Stock- 
yards Administration since 1970 (Tr. 85-88). Before he joined the 
Packers and Stockyards Administration, he was a USDA market news 
reporter (Tr. 88). He was first assigned to complainant’s Indianapolis 
regional office as a marketing specialist, and, later (from 1970 to 
1980), he was the supervisory marketing specialist in complainant’s 
Portland office. From 1980 to 1983, he was Assistant Regional Super- 
visor of complainant’s Portland office, and since September 1983, he 
has been Regional Supervisor of complainant’s Omaha office. (Tr. 
85-89). Mr. Kienow testified (Tr. 517-19): 

A. ... The transactions, like I said earlier, do have ear- 
marks of an agency and the price. My investigative experience 
tells me that the price relating to per hundredweight |[i.e., the 
“odd” prices such as $60.64 per cwt] indicates that there was 
agency. 

Also, the advancing of money would indicate that there was 
a relationship between Monson and Van de Graaf. 
Q. From your own independent background and experi- 


ence and all of that, you think that the price in [and] advance 
features of these transactions point toward agency? 


A. In addition to the understanding of the principals. 


Q. Well, aside from the price and the advance features, the 
only other information you have which leads you to say that 
Donaldson was working as an agent on a commission is what 
Mr. Monson, Mr. Van de Graaf and Mr. Donaldson told you? 


A. That is true. 


Q. Aside from these prices in [and] advance feature, your 
assertion that Mr. Donaldson was working as an agent was 


37 In Rufenacht v. Iowa Beef Processors, Inc., 656 F.2d 198 (Sth Cir. 1981), 
cert. denied, 455 U.S. 921 (1982), and Brumley Estate v. Iowa Beef Processors, 
Inc., 704 F.2d 1351, 1355, 1362 (Sth Cir. 1983), 715 F.2d 996 (Sth Cir. 1983), 
cert. denied, 465 U.S. 1028 (1984), involving similar, but not identical, facts 
with respect to Heller and IBP, the court upheld verdicts by a judge and a jury, 
respectively, that Heller was not IBP’s agent. The cases discuss issues such as 
collateral estoppel and the applicability of a Texas statute rather than the factors 
indicating agency or dealer arrangements. 
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based on the fact that you believe the Complainants rather 
than Mr. Donaldson? 


A. Based on my experience in the examination of these 
documents and the interviewing with the feeders, that is cor- 
rect. 


Q. You said based on your experience the only two things 
that are in these documents that make you think they are com- 
mission deals is the price and advance ledger, right? 


THE WITNESS: Those would be the primary two things. 

The three feeders involved in this proceeding testified that they 
would not have advanced funds to a dealer selling livestock to them on 
a speculative basis. They advanced money to respondents, acting as an 
agent, because respondents did not have sufficient funds of their own 
to buy the livestock, and by advancing large blocks of money to respon- 
dents, respondents could transfer the American funds to Canadian 
funds at a better exchange rate, thereby lowering the feeders’ costs. 
Mr. Monson testified (Tr. 372-73, 391-92): 


Q. Please open to page 4 of this exhibit [CX 11, which 
includes 144 head]. Can you state for the record why you 
made this partial payment of money [$180,000]? 


A. Ina telephone conversation with Mike [Donaldson] he 
said if we could send up large blocks of money that he could 
transfer it from American funds to Canadian funds at a better 
exchange rate, then we would ultimately reduce our costs. 


Q. When you say “we”, who are you including in that? 


A. Schaake and Van de Graaf. All three of us were very 
well aware that Mike was buying cattle for all of us at the same 
time. 


Q. You have stated with respect to page 2 that this was a 
commission deal. I would like to ask you, under what circum- 
stances would you advance an amount of $180,000 to a person 
who = buying and selling livestock for his own speculative 
account 


A. That would be an absolute unheard of business decision. 
I would never make a business decision like that. 


Q. Why would that be? 


A. The only reason that I would have reason to advance 
him is to better my price that we would ultimately pay for these 
cattle. I wouldn’t advance money to an agent that wanted to 
resell the cattle to me. 


Q. Do you recall a specific phone conversation with respect 
to this transaction reflected by Exhibit 11, page 4 [$180,000 
advance]? 


379 





SPENCER LIVESTOCK COMMISSION CO. AND MIKE DONALDSON 


You bet. 

Pardon? 

Yes. 

You recall the specific conversation? 
Yes. 

What was that? 


A. Well, Mike [Donaldson] said that if we could send up 
or if I could send up larger amounts of money that he could 
exchange the American funds into Canadian funds and do a 
better job of negotiating with the Canadians on transfer of 
funds. He said, “If I have to do it load by load I don’t have 
any leverage and I can pass that savings on to you.” So I said, 
“Well, it is not our standard procedure to do that Mike, but 
under the conditions I will go along with that.” 


Similarly, Mr. Van de Graaf testified (Tr. 296, 320-21; and see Tr. 
342-43): 


Q. Why did you advance him money? 


A. Because he needed it for his -- he needed, said he 
needed the money. He didn’t have any money to pay for those 


cattle and he needed money to put in the Canadian banks. 


Q. Mr. Van de Graaf, under what circumstances would you 
advance money to someone who is purchasing for you on a 
speculative -- who was selling to you on a speculative basis? 


A. We wouldn’t do it. If he was speculating, we wouldn’t 
do that. 


Q. Why not? 


A. Because that is just poor business. We don’t do that. 
Only reason we would do that would be so he would have funds 
to buy the cattle and charge -- we pay him the commission, so 
he will have funds to pay for the cattle. 


Finally, Mr. Schaake testified (Tr. 273-74): 
Q. Looking at Exhibit 56, page 3? 
A. Yes. 


Q. It looks like the down payment for the cattle was made 
on 3-26. 


A. Yes. Now, as I recall this, Mike [Donaldson] would buy 
Canadian money. He would try to buy it the day he bought the 
cattle so that we knew what our cost was and because if you 
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waited until the day you received the cattle, the weight [rate] 
could have changed. I didn’t want to gamble the cattle would 
cost more. That is the reason for the, as I recall, for the ad- 
vances, that he was tying up his money in advance of receiving 
the cattle and he didn’t have a bank account. 


Respondents’ purported expert witness, Mr. John Frye, a certified 
public accountant with a large livestock-industry business, expressed 
the opinion that the large advances strengthened his opinion that these 
were dealer transactions. He stated that a feeder would make an ad- 
vance to a dealer in times of short supply as an inducement (bribe) to 
keep the dealer selling livestock to him. Mr. Frye testified (Tr. 
590-92, 685-86): 


Q. Let’s take a look at Exhibit 11, page 4, which generally 
indicates the existence of a —— it says here a partial payment on 
cattle in this transaction. Do you have an opinion as to 
whether or not the existence of a partial or prepayment would 
be inconsistent with your analysis indicating this is a dealer 
transaction? 


A. The partial payment in Exhibit 11, 4, would strengthen 
my opinion that this is a dealer transaction. My basis for that is 
when partial payments are made for transactions or down pay- 
ments, whatever they are called or referred to in the cattle in- 
dustry, in this case Monson & Son were going to make that 
partial payment, I would conclude that they would want to 
make it from who they are buying the cattle from. 


If it was an agency transaction, they would want that to go 
to the owner of the cattle; and if it was also a dealer, they want 
that same thing, and here is why: they want to tie up the cattle 
so that they get delivery of the numbers they are expecting and 
at the price they want. If you are buying from the grower or 
the rancher, you want to give him some money and say that 
you are buying them at this price because you are probably 
turning down other cattle offered to you. 


You are counting on those coming in, you have got to 
have the numbers, and what you are doing is feeding them, 
adding grain. You have got to be dealing with the man that is 
going to sell you the cattle. 


You don’t deal with your own agent because you want 
him to be locked in with giving that consideration, to make that 
delivery of those numbers and at that price. So, you would not 
give, in my opinion, an advance to anyone other than to the 
dealer, the owner of the cattle. 


JUDGE WEBER: Why would someone purchasing cattle ad- 
vance money to a dealer who has made an outright sale of the 
cattle to him? 


THE WITNESS: The down payment or advances that we 
were looking at is the form of guaranteeing the man that’s mak 
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ing the advance that the cattle will keep coming. That feed lot 
needs numbers in it and it needs to be engaged to animals. So 
he makes that advance to force the man who receives the ad- 
vance to keep the cattle coming, as the cattle people say, be- 
cause if he doesn’t, the dealer then may stop the shipments, 
and I don’t mean being ornery about it. I mean that if there’s 
another hundred head of same type of cattle, that he will send 
them to someone else, particularly if the market is strong at 
that time, so that one keeps sending him the money so the 
cattle keep coming so nobody else gets them. 


I think I testified yesterday that of your expected shipment 
of certain head counts, you may have turned down business 
from other people. You need those deliveries so then you’re 
not out screwing around to try and get the numbers of what you 
need to carry on your business. 


That I believe is the type of consideration that maybe you 
and I would use if we’re making an offer on a house, like a 
down payment. So, he is trying to guarantee his quality, quan- 
tity, and his price by making those payments. 


The receiver of the money is hooked on to keep the same 
numbers that are expected, the same quality, and at the same 
price. 

Mr. Frye’s views are contrary to those of complainant’s expert wit- 
ness, the three feeders involved in this case (each an expert witness), 


and the cases discussed above. It is a view that demonstrates Mr. 
Frye’s lack of expertise in the field of livestock marketing (without dep- 
recating his expertise as a certified public accountant). In our capitalis- 
tic livestock industry, the price that the buyer is willing to pay for live- 
stock is the allocator of scarce supplies-—not bribes paid to the seller. 
Mr. Frye’s view is “of the stuff that dreams are made of” (Jenkins v. 
Smith, 21 F. Supp. 251, 253 (D. Conn. 1937), paraphrasing 
Shakespeare, The Tempest, Act IV, sc. 1, line 148). 

As the expert feeder witnesses indicated, it would have been fool- 
hardy for them to have advanced hundreds of thousands of dollars to a 
dealer in advance of delivery or even purchase by the dealer. If such 
advances were made to a dealer who went bankrupt, the feeders would 
have very poor recovery prospects. Although there was also risk in- 
volved in advancing money to an agent, the money advanced for the 
specific purpose of buying livestock would have been trust funds, per- 
haps giving the feeders some measure of protection in the case of the 
agent’s bankruptcy. See 9 Am. Jur. 2d Bankruptcy < 261 (1980). In 
addition, the risk incurred in advancing money to their agent was 
worthwhile since it lessened the agent’s costs, which were passed on to 
the feeders. 

For the foregoing reasons, here as in Valley View and Lubbock Feed 
Lots, supra, the large advances made by the feeders to respondents is 
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very persuasive evidence supporting the feeders’ testimony that respon- 
dents acted as their agent in buying livestock. 


IV. _Respondents’ Pricing of Livestock in “Odd” Amounts, e.g.. 
$60.64 Per Cut, Is S Evid f Relationshi 


In four of the 17 transactions involved in this case, respondents 
priced the livestock in “odd” amounts, viz., $60.64 per cwt for 75 
heifers to Monson (CX 19, p. 4; Stipulations filed July 23, 1985, at 2, 
4 2(d)); $60.04 per cwt for 102 heifers out of a total of 172 heifers to 
Schaake (CX 56, p. 2; Stipulations filed July 23, 1985, at 8, 4 11(d)); 
$65.76 for 277 steers to Schaake (CX 64, p. 2; Stipulations filed July 
23, 1985, at 10, 4 13(d)); and $59.48 per cwt for 217 heifers to 
Schaake (CX 68, p. 3; Stipulations filed July 23, 1985, at 10, 4 14(d)). 

In the four transactions just listed, respondents’ price is the true 
price of the livestock, i.e., when you multiply the “WEIGHT” by the 
“PRICE,” the product (“AMOUNT”) is the exact amount invoiced to 
the feeders. (There is only one other transaction involved in this case 
in which the “PRICE” set forth on the invoice is a true price, viz., the 
310 steers to Van de Graaf invoiced at an “even” price of $65.80 per 
cwt (CX 72, p. 3)). 

Although there are numerous “odd” prices in the record, the “odd” 
prices other than the four listed above are actually average—cost figures, 
rather than true price figures. Some of the “odd-price” figures in 
transactions involved in this case that are actually average—cost figures, 
rather than true price figures, are set forth above on the off-centered 
invoices, viz., JO Ref. 4, 8, p. 82; JO Ref. 117, p. 108; JO Ref. 188, p. 
134; JO Ref. 191, p. 135. 

The other “odd-price” figures in transactions involved in this case 
that are actually average—cost figures, rather than true price figures, are 
as follows: $60.94 per cwt for 98 head to Van de Graaf (CX 36, p. 3; 
Stipulations filed July 23, 1985, at 5, 4 7(d)); $62.29 per cwt for 116 
head to Van de Graaf (which together with 106 head for which the 
“PRICE,” i.e., the average cost, is an “even” amount ($66.10) consti- 
tute the 222 head involved in this proceeding) (CX 40, p. 3; Stipula- 
tions filed July 23, 1985, at 6, 4 8(d)); and $65.76 for 73 head to 
Schaake (CX 60, p. 2; Stipulations filed July 23, 1985, at 9, 4 12(d)). 
(As shown above in §§ I(C)(2) and: II(B)(2)(a)-(c), the fact that re- 
spondents failed to show a true price figure on their invoices in these 
transactions shows that they were not dealer transactions in which re- 
spondents were selling the livestock as a dealer at an agreed-upon 
price.) 

As the ALJ stated, the “record shows that as a practical matter deal- 
ers just don’t price their livestock at [”odd” prices such as] $60.46 or 
$64.86” (Initial Decision at 30). Dealers price their livestock at prices 
in which the cents-figure is a multiple of five, e.g., $60.10, $60.25. 
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Mr. Kienow, complainant’s expert witness, testified that respondents’ 
pricing of the livestock in “odd” amounts and the large advances by the 
dealers to respondents were the two primary factors (along with the 
statements of the feeders) that indicated an agency relationship be- 
tween respondents and the feeders (§ III, supra). 

Mr. Van de Graaf testified that a dealer never prices livestock in an 
“odd” amount. He testified (Tr. 315): 

Q. My question to you is, if this was a transaction where 
you were purchasing livestock from a speculator, and I realize 
that you do not commonly, you do not ordinarily purchase 
from speculators, if this was a transaction where you were pur- 
chasing from a speculator, would you expect to see a price of 
nen Does that look like a price that a speculator would 

ave 


A. No. 
Q. Why not? 


A. A speculator, if he says he is going to sell you cattle, it 
would be, let’s say, 61 cents or maybe 60.75 or 60.50. Itisa 
even number; it is never an average number like that. 


Similarly, Mr. Monson testified that dealers never price livestock in 
an “odd” amount. He testified (Tr. 373-74, 403, 405-06): 


Q. If you would also take a look on Complainant’s Exhibit 
11, page 6? 


A. Page 6? 


Q. Yes. Under the price column, what do those prices, 
$60.41, $64.76, tell you about the nature of this transaction? 


A. That it was a commissioned transaction. 
Q. Why would that be? 


A. Well, I would never buy, I have never in my life ever 
bought a set of cattle from anybody on a delivered basis at 
$60.41. It is either 60-1/4 or 60-1/2. Nobody breaks it off to 
the penny. This indicates very clearly without a question of a 
doubt that it is a commission transaction. 


. .- I would never buy cattle from anybody, anybody, 
for 60.46 or 60.49 without it being a commission purchase. 


Q. You indicated that you believed this to be a commis- 
sioned bill because of the way the price is stated, that is it is 
stated in odd figures? 


A. Absolutely. 





/ Q. Mr. Monson, can you remember purchasing livestock 
from a speculator who assumed or was responsible for the cost 
of trucking and who invoiced you on an uneven amount such 
as the amounts shown on these invoices? 


A. Never. Never to my knowledge have I ever seen any- 
thing like this on a prospective basis, speculative basis. 
Mr. Schaake testified in a similar manner as to “odd” prices. 
testified (Tr. 227): 


Q. You have testified that this was a commission transaction. 
Would you expect to find a price like that, 64.86, if this was a 
transaction which Mr. Donaldson was speculating, buying and 
selling for his own account? 


A. No, I wouldn’t. 
Q. Why not? 


A. Well, I believe if I bought cattle from Mike [Donaldson], 
which I bought cattle that way, he calls me and he has cattle to 
sell. I don’t think he has ever priced them at an odd figure like 
that. I presume he would have assumed those cattle at 65-1/2, 

4-1/2, $.65, an even figure. 
Respondents’ purported expert witness, Mr. Frye, testified to 
contrary. He testified (Tr. 596-99): 


; Q. Also looking at Exhibit 11, 8, we see there the prices for 
the cattle. That is with respect to the 65 heifers, $60.40 


[$60.41 on CX 11, p. 8] and with respect to the steers, 
$64.76. Do you have an opinion as to whether that uneven- 
ness of the cents in the price column reflects orders or reflects 
the existence of a dealer transaction? 


A. I have an opinion. The uneven dollars in that price that 
you mentioned would lead me to believe that this is a dealer 
transaction, not an agency transaction. 


Q. Why is that? 


A. When I talk to my livestock clients and ask them how the 
market is, they say that the price is fifty-nine, sixty-one, fifty- 
eight, and they quote those as hundredweight, and they are 
talking the whole dollars. 


When they go to the stockyard facility, the auctioneer 
does not ask for the pennies or the dimes or the nine cents. 
He wants a quarter up. When the farmers and ranchers read 
the quotation in the paper daily, the Omaha, it says it is 50 
cents higher to a dollar, it is 2 lower, steady, or unsteady; but 
they are quoting them as even. 


Therefore, I think that the man raising the livestock is 
thinking of whole dollars. If I have an agency transaction in 
my example of the 59 cents, then an agency transaction will 
charge a commission based on one hundredweight. 
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The 59 cents is that way. If he is charging 59 cents a 
hundred or 39 cents a hundred, that still makes it even. 


So, the agent would buy. The rancher pays the 59 and I 
would make a 59-1/4 or 59.75. 


With that commission being added on to it, it will keep it 
in whole dollars. The dealer, however, is still thinking that way 
and he is still dealing with the farmer and he is thinking of 
whole dollars. 


When the agent bought the cattle, the only expense that he 
has is probably none. He has bought them and he has his 
commission. 


The dealer is going to have to pay the brand inspection. 
Where the principal of the agent is going to pay that, the dealer 
is going to have to pay some trucking and help in some brand- 
ing or whatever, so he is now getting some funny costs in there. 


He has got a $209 freight bill and $13.50 brand or what- 
ever. So, now, his costs aren’t there. He could have bought 
them at fifty-nine, the same as the agency man. 


Now, he has got to be paid for those. When the agent 
buys it, the weight is the same as when the dealer buys. The 
head count is the same and the kind of animals are the same. 
The only thing, then, that can be changed by the dealer to get 
those costs —-- you only sell the weight. You sell the same head 
count, same kind. You get those count. 


Then, the price has to come up or down. That is what 
makes the game, because the trucking is not by weight. It is by 
miles. The miscellaneous other expenses are by head count. 


He puts them in somewhere by feed. It is a dollar, dollar 
and a half per head. That is not hundredweight. 


Therefore, his price is not going to be even anymore. 
Dealers’ prices aren’t even. Agency prices are. 

This, again, shows Mr. Frye’s lack of expertise as a livestock market- 
ing specialist. It is true that a dealer’s costs would be in “odd” 
amounts. But it is the universal practice in the United States for deal- 
ers to price their livestock in even amounts. Dealers are free to charge 
what the traffic will bear for livestock. As complainant’s expert wit- 
nesses testified, dealers just do not price livestock in “odd” amounts. 
The “odd” prices stated by respondents as to the four transactions 
listed at the outset of this section are strongly indicative of commission 
transactions. 

With respect to Mr. Frye’s view that commission transactions would 
be priced in even amounts (i.e., to the nearest Sc), it is true (as Mr. 
Frye testified) that a commission buyer would buy livestock in even 
prices, and his commission would be in an even amount. Accordingly, 
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the resulting invoice from the agent to the principal would be in an 
even amount if the principal paid the other costs separately, such as 
for freight, feed, etc. But where the commission buyer paid the freight, 
etc., and passed those costs on to the principals, it is obvious that the 
costs to the principals would generally be in “odd” amounts. 

It is undisputed that respondents paid the freight and other incidental 
expenses in the transactions involved here and passed those costs along 
to the principals (see, e.g., the Table, supra p. 70, showing respon- 
dents’ stipulated expenses). Mr. Schaake testified (Tr. 248-49): 

Mike [Donaldson] is practically the only order buyer we pur- 
chase from that pays expenses. Within the States, the only 
expense you have on the cattle besides the cost of the cattle 
themselves is the freight. They do not have -- why pay the 
freight bills ourselves? Mike, most of the cattle he buys, it 
saves in our bookkeeping and our accounting, he pays the 
hauling. From California he will pay the hauling, then bill us at 
a price which includes his commission and the hauling. 


Since respondents paid the freight, feed, and other costs, and passed 
those costs along to the feeders, one would normally expect the price in 
their commission transactions to be in “odd” amounts, e.g., $60.64 per 
cwt. The odd prices here in the four transactions listed at the outset of 
this subsection are strongly indicative of an agency arrangement. 


V. An Order Buyer’s Commission Is Not Separately Stated (but Is 
The fact that respondents’ commission was not separately stated on 
the invoices to Schaake, Monson and Van de Graaf is not a circum- 
stance detracting in any manner from the strong evidence set forth 
above proving that the 17 transactions involved here were commission 
transactions in which respondents were buying for the feeders on a 50c 
per cwt commission basis. Mr. Kienow, complainant’s expert witness, 
testified that the commission is not separately stated, but, rather, is 
included as part of the delivered price, in about half the livestock trans- 

actions. He testified (Tr. 474-75, 482-84): 

A. I draw your attention to [CX 52,] page 1. It shows 


Calgary, 144 steers. It shows a weight, price per hundred- 
weight that Donaldson invoiced Schaake. It is $61.14. 


Q. Is that $61.14? 


A. Excuse me. It is $64.14 per hundredweight [JO Ref. 4, 
pp. 40, 82]. The purchase amount including the expenses inci- 
dental to the purchase of those cattle should have been sixty- 
three —- let’s see. Fifty cents less than that would be $63.74 
[actually $63.64], if my math would be correct, would be the 
purchase amount; and the 50 cents a hundred commission 
would make the $64.14. 


Q. In your experience as an investigator and an assistant 
regional supervisor and also a regional supervisor in the various 
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regions which you have testified you have administered, how 
common is it to have a commission transaction accounted for 
in this manner where the commission is not separately stated? 


A. It probably occurs 50 percent of the time. 


Q. Specifically with respect to your duties when you’re in 
the Portland regional office, how common is it to have a com- 
mission transaction accounted for in this manner where the 
commission is not separately stated? 


A. It probably occurs 50 percent of the time. 


Q. In these transactions that you have tabulated and in- 
cluded documentation for, who initially pays for the livestock 
being purchased? 


A. Mike Donaldson. 


Q. Then what is the payment that the buyers give to 
Donaldson? What would those payments include 


A. Those payments would include the amount that Mike 
paid to the person from whom he received the livestock, the 
freight, the tests, the incidental expenses, the duty. 


Q. When Mr. Donaldson receives those payments from the 
buyers, what should those payments include? 


A. His commission. 
Q. What else should they include? 


A. The purchase price of the livestock and the expenses in 
getting those livestock from Canada into the U.S. 


Q. Basically the items that you tabulated on your sched- 
ules? 
A. That would be true. 
Q. Those types of expenses? 


A. That’s true. 

Similarly, Mr. Monson, who purchases livestock through about 10 to 
12 commission buyers (Tr. 365-69), testified that the commission is a 
separate entry on the accountings on 50% or less of the accountings he 
receives. He testified (Tr. 383): 

Q. For this next question I would like you to use the time 
frame of 1980 through the present time, if you are able to. My 


question to you is: when you purchase, you meaning Monson 
and Sons, Sam Cattle Company and your present farm, pur- 
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chase livestock on a commission basis from an order buyer, 
how often is the commission a separate entry on the account- 
ings which you receive? 


A. Probably 50 percent or less. 

Similarly, Mr. Schaake, who purchases livestock through about 10 to 
12 commission buyers (Tr. 210-14), testified that there are various 
ways in which the commission is paid, and that a “big share of the time 
they are not” separately stated on the invoices (Tr. 268). He testified 
(Tr. 247-49, 250-51, 268-69): 


Q. When you purchase livestock on a commission basis 
through these order buyers or agents, how often is the commis- 
sion included in the price per hundred weight for the cattle in 
the accounting to you? 


A. We do that various ways. We have a man who probably 
buys more cattle on that basis than anybody, Clarence 
Johnson. Clarence pays for the cattle with our draft. Once a 
month we pay him his commission. We keep track of the com- 
missions as we go along. Once a month we pay him. Some of 
them -- I have one -- we-have one that works out of Billings, 
Montana. He will pay for the cattle with our draft and he will 
draw another draft on us for his commission. If they use our 
draft to pay for the cattle, then, of course, they cannot add the 
commission to it because then that draft is going to the seller of 
the cattle. 


Q. Where they are purchasing the livestock, where a com- 
mission agent is purchasing the livestock themselves and then 
collecting from you for both the purchase amount and his com- 
mission, how often would his commission be separately stated 
would you say? 


A. Well, a lot of them do this: say this order buyer or 
commission buyer is buying the cattle and he paid 60 cents a 
pound for the steers so he paid the seller of the livestock 60 
cents. When he draws a draft on us, he shows it at 60-1/2, 
which the commission is included. Now, he could have written 
down the cost of the cattle, plus commission 50 cents. It is 
done various ways, but we have one order buyer that does that. 
He just adds it to the price of the cattle. Mike is practically the 
only order buyer we purchase from that pays expenses. Within 
the States, the only expense you have on the cattle besides the 
cost of the cattle themselves is the freight. They do not have 
~- why pay the freight bills ourselves. Mike, most of the cattle 
he buys, it saves in our bookkeeping and our accounting, he 
pays the hauling. From California he will pay the hauling, then 
bill us at a price which includes his commission and the haul- 
ing. 


Some order buyers purchase cattle at a salesyard for 
instance. They will have the salesyard add on the commission 
and-then the salesyard will pay them. In other words, say that 
the commission came to $200 for the cattle that he bought. 
The salesyard will put on the commission because that way the 
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order buyer gets his money immediately and it is done that 
way. 


Q. Where the order buyer is being paid by you for both the 
commission as well as the purchase amount which he has previ- 
ously paid for livestock, could you give us a rough percentage 
of how 7 that commission would be separately stated on the 
account 


A. You are talking about a transaction where the order buy- 
er pays for the cattle with his own check? 


Q. That is correct? 


A. And draws a draft or we send him a check, our check 
for the cattle, including the commission. 


Q. That is correct. And sometimes the freight. 


Q. How often would the commission in that situation be 
separately stated on the accounting or billing to you? 


A. As a separate figure. Some order buyers always show it 
separately, what the cattle cost plus the commission. Some 
order buyers include it. In other words, I know the cattle cost 
60 cents, but on his when he shows us a figure it is shown as 
60-1/2 which includes his commission. To me it is just a way 
—— it all amounts to the same —— it is just a way of putting it 
down on paper. 


Q. Would you say 50 percent of the time it might be sepa- 
rately, say that 50 percent of the time it might be included? 


A. I would say more often than not it is included in the 
figure when he draws our draft or we send him a check, his 
commission will be part -- in other words, if cattle cost 60 
cents and 50 cents commission, most of the time the cattle will 
show on our record of costing 60-1/2 cents. 


Q. So there are other transactions outside of these in which 
the commissions are directly stated in some manner? 


A. Well, a lot of times they are not stated on the docu- 
ments. I would say a big share of the time they are not. Like I 
stated earlier, if a man buys cattle at 60 cents in Oregon, for 
instance, he will -— he pays for those cattle at 60 and I have to 
trust what he said he paid, 60, that he did pay 60 because we 
have no documents to back up what he paid. Then we’ll pay 
him 60-1/2 or he will draw a draft on us for 60-1/2. Of course 
I know what I have paid for the cattle. I know what the com- 
mission is without him putting it down. On the second line, 
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commission, 50 cents a hundredweight, “X” being amount of 
dollars. 


Q. You would agree with me, though, there are other trans- 
actions in which the commission is specifically stated? 


A. Yes. 

Respondents’ purported expert witness, Mr. Frye, recognized that 
commissions are paid in various ways, particularly in the case of small 
numbers and small dollars. He testified (Tr. 681-83): 

JUDGE WEBER: Is it common that there are a variety of 
arrangements where there are commission deals, order buying, 
arrangements, that the commission is paid in a variety of differ- 


ent ways contingent upon the discussion of parties and the 
agreement of the parties with reference to it? 


For example, the commission might be paid by the order 
buyer purchasing the cattle for $62 at a market, but paying the 
market $62.50 for the cattle and the market then giving the 
check back to the order buyer for his 50 cents a head commis- 
sion? That’s one type. It has been described. 


Another type is where the order buyer might purchase the 
cattle at a market. and write a check or a draft for his own 
commission on his principal’s check or draft. That is a second 
category. That has been described. 


A third type of arrangement that has been described is 
where periodically the principal pays the order buyer for the 
number of cattle he has purchased during that particular pe- 
riod. 


Are those types of arrangements common or unusual in 
your understanding, your view? 


THE WITNESS: Sir, I would say those are common in 
small numbers and small dollars. 

Mr. Kienow, Mr. Monson and Mr. Schaake, whose expertise was 
regarded by the ALJ as much greater than that of Mr. Frye (Initial 
Decision at 3), categorically stated that an order buyer’s commission is 
not separately stated on the invoices in a great many cases, i.e., in 
about half of the livestock commission transactions. And they did not 
limit such a practice to transactions involving small numbers and small 
dollars. Hence the record here fully supports the conclusion that the 
fact that respondents’ commission was not separately stated on the in- 
voices to Schaake, Monson and Van de Graaf is not a circumstance 
detracting in the slightest from the strong evidence proving that the 17 
transactions involved here were commission transactions. 

Under the regulations, a commission buyer (market agency) is re- 
quired to provide a. written account showing, inter alia, “the commis- 
sion and other lawful charges” (9 C.F.R. § 201.44 (1986)). Accord- 
ingly, every market agency buying livestock on commission in the 
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United States should separately show his commission on the invoice. 
But, as shown above, that is not done in about half the transactions. In 
view of the small size of the Packers and Stockyards Administration’s 
staff, and the enormity of its regulatory task, it is not likely that com- 
plainant will expend the necessary money and manpower to obtain 
compliance with this regulation in the foreseeable future. 


VI. The Feeders, Who Were in Daily Contact with Respon- 
tenes (a_“eepumpanee lncscaiins Annee). -Aeaeane Ihe. Sais i ith R R Had No Risk of 
Bought Canadian Money as They Were Purchasing the Live- 
stock, and any Slight Exchange Loss Was Passed On to the 
Feeders. 

As shown in § II(A)(2), the feeders testified that they were in daily 
telephone contact with Mr. Donaldson (Tr. 219-45, 296-314, 318-19, 
390-91). This is a factor indicative of an agency relationship. Lubbock 
Feed Lots, Inc. v. lowa Beef Processors, Inc., 630 F.2d 250, 264, 270 
(Sth Cir. 1980); Valley View Cattle Co. v. lowa Beef Processors, Inc., 
548 F.2d 1219, 1222 (Sth Cir.), cert. denied, 434 U.S. 855 (1977). 

During the daily telephone conversations, Mr. Donaldson discussed 
the exchange rate with the feeders. As Mr. Monson testified (Tr. 
391): 


A. He communicated with us almost daily, if not daily, 
sometimes two or three times a day. He would say, “I am on 
this set of cattle; they can be bought for ”X” amount of funds, 
but I need the funds.” He would compute it back to Canadian 
funds right at my desk. We would say, “Go ahead and buy 
them,” or, “Do not buy them.” 


Similarly, Mr. Schaake testified that Mr. Donaldson discussed the 
exchange rate with him during the telephone conversations. He testi- 
fied (Tr. 229-30, 252): 


Q. . . Concerning the exchange rate which you have 
noted is contained on this document [CX 44, p. 7; JO Ref. 40, 
p. 50], did you personally also have occasion to discuss the 
exchange rate with Mr. Donaldson? 


A. Yes, we had to discuss the exchange rate to know what 
we could pay in Canada for the cattle so we could determine 
about what they would cost delivered to the feedlot because 
that would determine whether we bought the cattle or not, is 





the delivered price.* 


A. ... As far as I knew we agreed on a price that we 
would pay up there on the cattle with Canadian money, Mike 
would buy the cattle, pay all the expenses and bill it. 

Respondents were not subject to risk from exchange-rate changes 
because the feeders advanced large blocks of money to respondents so 
that they could get a better exchange rate, and buy the Canadian 
money at the time they were purchasing the livestock (§ III, supra, see, 
also, Tr. 223-24). 

Accordingly, the rate quoted to the feeders in the telephone conver- 
sations was ordinarily the rate paid by respondents for the Canadian 
money. 

Moreover, the “delivered” price which Mr. Donaldson quoted to the 
feeders over the telephone was, from time to time, increased on the 
invoices to the feeders, i.e., unexpected increases in the cost of the 
cattle due to exchange-rate fluctuations or other reasons were passed 
on to the principals. As Mr. Schaake testified (Tr. 223, 273): 

Q. Page 7 then of Complainant’s Exhibit No. 44 [Schaake’s 


memorandum of Tony Seubert’s telephone call as to the break- 
down on 323 steers, supra, < 1(B)(3)]? 


A. This is, to the best of my recollection, when we got the 
final settlement on the cattle I thought they were higher than 


what Mike and I had talked. 


BY MR. MILLER [respondents’ counsel] 


Q. Just from looking at it [CX 56, p. 5, involving 172 head, 
73 head and 277 head] we can’t really figure out what the 
discussion was, correct? Just from looking at the document we 
can’t figure out the content? 


A. ... Iam sure that those cattle did cost us, the heifers 
cost 60, which was 2 cents a pound more than we had talked 
and the steers cost $65.76, just a little more than that. 

Similarly, Mr. Van de Graaf testified that the invoice price was, at 
times, higher than the price discussed over the telephone. He testified 
(Tr. 305, 307): 


A. Well, we was suspicious because the cattle was costing 
more than he said they would probably cost. 


38 On some occasions, Mr. Donaldson wouldn’t know “exactly what the exchange 
rate was,” but only the approximate rate (Tr. 231). 
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Q. Did you also discuss with Mr. Donaldson the exchange 
rate? 


A. Yes. That changed. 


Q. What were your discussions? What was the substance of 
your discussions? 


A. He knew what the rate was and the change and what the 
cattle was going to cost. Normally he said, “Dick, those cattle 
cost —- those cattle will be tested at the border and weighed 
with a 4 percent shrink. They should come in on the net 
weight.” 


We talked different times what the price was going to be, 
but it was always just a little more than what he said because © 
anybody could go up to that exchange that day and see what 
the exchange is between U.S. and Canadian funds and tell you 
what that is going to be off that feedlot. 


In addition, as shown in § II(A)(2), supra, when Mr. Donaldson was 
quoting a telephone conversation with Mr. Schaake, he testified (Tr. 
808): 

The statement back to me [from Mr. Schaake] was, “You 


always tell me a price and then it’s always more than what you 
told me.” 


Hence additional costs to respondents, such as from exchange-rate 
fluctuations, were passed on to the feeders by respondents.°? 

For the foregoing reasons, (i) the daily telephone communications 
between Mr. Donaldson and the feeders is a significant indication of an 
agency relationship, and (ii) there was no risk to respondents resulting 
from exchange-rate fluctuations. 


Respondents’ purported expert witness, Mr. Frye, testified that one 
of the factors indicating a dealer relationship was the fact that the feed- 


%@ Spencer Livestock Commission Co.'s income tax return for the period involved 
in this case, i.e., the fiscal year ending August 31, 1982 (RX 104, p. 1), shows 
that on gross sales of $26,135,390 (RX 104, p. 1, line 1(a)), Spencer incurred a 
Canadian exchange loss of only $3,520 (RX 104, attachment for page 1, line 
26-Other Deductions). Since Spencer does a large dealer business in addition to 
its commission transactions, I infer that the Canadian exchange loss resulted from 
dealer transactions, rather than commission transactions. (During the following 
fiscal year ending August 31, 1983, Spencer similarly incurred a Canadian ex- 
change loss of only $4,039 (CX 81, p. 12)). 
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ers charged back death losses to respondents (e.g., Tr. 590). How- 
ever, the record shows that the risk of death loss is insured against 
(usually as part of the total freight costs), and that respondents did not 
actually have a financial risk as to death loss, but merely handled the 
paperwork incident to the insurance coverage. The insurance costs 
were included in the total costs passed on to the feeders. 

Complainant’s principal investigator, Mr. Kienow, testified with re- 
spect to one of the typical transactions involving Sam Cattle Company 
(Monson). He testified that although Monson deducted the cost of 
one dead animal from respondents’ invoice price, Mr. Kienow learned 
that (i) Parslow & Denoon, Ltd. (Denoon), the Canadian commission 
firm that dealt with Mr. Donaldson, had arranged for the freight pay- 
ment to Parkland, the trucker, (ii) insurance was included in the 
freight, and (iii) Denoon received the insurance payment for the dead 
animal. (I infer on the basis of these facts and other testimony set 
forth below that the insurance proceeds were passed on by Denoon to 
respondents.) Specifically, Mr. Kienow testified (Tr. 417-18, 
420-27): 

A. Yes. Line number 11 [CX 20, p. 1] sets out that there 
was a dead in the shipment from Canada to SAM Cattle Co. 


Q. With respect to the payment that was made by SAM 
Cattle Co. for the 226 head, how does this dead become rele- 
vant, looking at your tabulation? 


A. It had to be subtracted from the number of head that 
were invoiced and the amount of money invoiced SAM Cattle 
Co. 


Q. During the course of your investigation, did you receive 
information concerning who was standing the loss for the dead 
such as listed on your tabulation here? 


A. Yes, we did. 


MR. MILLER: Before he tells us what he learned, who he 
learned it from. 


JUDGE WEBER: Okay. 


THE WITNESS: It was RCMP contacted an individual by 
the name of Ron Bird with the Parkland Freight, and Mr. Bird 
advised that the -- 


BY MR. HOCHBERG: 


Q. Mr. Kienow, did you receive information concerning 
who stood the loss for the deads from a second source? That 
is, in addition to the Royal Canadian Mounted Police who re- 
ceived their information from Mr. Bird? 
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A. Yes. We contacted the insurance agent who insured the 
livestock from Canada into the U.S. for Parkland Cattle Lin- 
ers. 


Insured the livestock for whom? 

Denoon Live Stock. 

What was the name of that insurance company? 
Hartford Insurance. 


Q. When you say “we” contacted the insurance agent, who 
do you mean by “we”? 


A. Mr. Marone [, complainant’s Regional Supervisor at 
Portland, Oregon,] and I. 


MR. HOCHBERG: I would now propose, since Mr. Kienow 
has established that there are two sources for this same infor- 
mation which he received, that there is certainly sufficient 
credibility for his testimony to be allowed. 


MR. MILLER: Can I be permitted to ask another question 
in aid of objection? 


With respect to this Hartford conversation, when did it oc- 
cur? 


THE WITNESS: My conversation would have occurred in, 
I believe, May or June of 1984. 


MR. MILLER: Specifically who did you speak with? 


THE WITNESS: A guy by the name of Stan Switz ~ 
netic). The spelling I don’t recall right now. 


MR. MILLER: Where is he located? 
THE WITNESS: In Edmonton, Alberta, Canada. 


MR. MILLER: What is his official capacity with Hartford 
Insurance? 


THE WITNESS: He was the agent there in Edmonton. 

MR. MILLER: Was he under oath at the time you spoke 
with him? 

THE WITNESS: No, he was not. 


MR. MILLER: Have you received from him any confirma- 
tion either in the form of a sworn affidavit or otherwise con- 
firming the information that he provided to you? 


THE WITNESS: You mean written information, his words? 


MR. MILLER: Yes. Has he written you a letter or any 


other -- sent you any other statements or anything in writing 
that he has signed? 
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THE WITNESS: He has submitted documentation regard- 
ing a shipment of livestock from Canada into the U.S., the 
policies themselves. 


MR. MILLER: With respect to these specific transactions 
and the handling of insurance losses on these specific transac- 
tions, has he sent you a written statement explaining how those 
are handled or who paid them? 


THE WITNESS: No, I don’t believe so. 


BY MR. HOCHBERG: 


Q. Mr. Kienow, please describe the information received 
concerning who stood the risk of loss on the deads as exempli- 
fied. by your tabulation, Complainant’s Exhibit 20, line 11. 


A. The insurance was included in the freight. Denoon Live 
Stock received the payment in regards to the deads. 


JUDGE WEBER: Mr. Miller, I am open to objections on 
my questions if you feel they are out of line. 


Is that consistent with your understanding of the industry 
pattern in this region? 


THE WITNESS: In this region, it varies, but the insurance 


is normally included in the freight amount. 


BY MR. HOCHBERG: 


Q. When you say the freight amount, Mr. Kienow, could 
you tell us a little bit more specifically what you mean? 


A. It would be the cost of shipping those livestock into the 
U.S. to include the insurance charge. 


Q. What I am getting to is, you have testified, then, in this 
particular type of transaction, the cost of the freight was in fact 
passed all the way along ultimately to Monson. 


Am I to assume from that that Monson, by ultimately ab- 
sorbing the cost, the freight stood the risk of loss for the deads? 


THE WITNESS: Yes. Monson would pay for the amount 
that Monson [Spencer] invoiced, including the amount of the 
freight. Denoon stood the loss of the dead because Denoon 
paid Parkland Freight. 


BY MR. HOCHBERG: 
Q. You are talking about paying directly? 
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A. Right. Denoon paid the freight amount to Parkland. 
Q. Who arranged for the trucking in these transactions? 
A. Denoon Live Stock. 

JUDGE WEBER: Who is Denoon? 


THE WITNESS: Denoon is the person from whom Mike 
Donaldson purchased the livestock through in Canada. 


JUDGE WEBER: The original seller? 


THE WITNESS: It is the agency that Donaldson worked 
through in Canada. 


JUDGE WEBER: Oh, a brokerage? 
THE WITNESS: That’s true. 
JUDGE WEBER: Okay. Go ahead. 
BY MR. HOCHBERG: 


Q. By “a brokerage”, can you describe that a little bit more 
fully? 


A. It was the commission agency that Donaldson worked 
with in Canada. 


Q. You have testified that Denoon arranged for the freight 
and specifically, then, based upon your understanding and 
your experience in the industry, who would normally stand the 
risk of loss for the deads? 


A. The person who arranged for the freight. 

Similarly, Mr. Schaake testified that although he deducted the cost 
of one dead animal from his payment to respondents, it was his under- 
standing that Mr. Donaldson deducted that amount from the freight 
charges paid to the trucker. Mr. Schaake testified (Tr. 274-75): 

Q. On [CX 56, p. 6, involving respondents’ breakdown as 


to] 277 [steers to Schaake], I wonder if you could explain for 
me the computations which are under that item 277 steers. 


A. The one that died? 
Q. Yes. 


A. When the truck arrived at the feedlot there was a dead 
steer. So what is our usual practice, we will deduct, if we are 
paying the freight, we would have deducted the average weight 
and average cost of the steer from the truck. As long as Mike 
[Donaldson] was paying the freight we deducted it from him. 


Actually, what we did, we didn’t deduct it, he wrote us a 
check for the weight for an average weight steer. Then the 
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truck, it looks like a Parkland no. 9 truck, I presume Mike 
then deducted that off when he paid Parkland. 


Q. Would it be fair to say then that with respect to the risk 
of death during transit, that in these transactions Mike had that 
risk? 

A. Well, I would say —- yes, as far as we were concerned, 


yes. I presume the trucker, the trucker stands the risk of the 
cattle. 


Likewise, Mr. Van de Graaf testified that even though he deducted 
the cost of four steers (that were discovered dead at Customs) from 
respondents’ invoice amount, he normally requires that the trucker is 
insured, and it is his understanding that the truckers reimburse every- 
body for such death losses, including livestock operators such as re- 
spondents. Mr. Van de Graaf testified (Tr. 327-31, 333-34, 342-43): 


Q. What is reflected by the credit [of $2,669.48 deducted 
by Van de Graaf from respondents on CX 32, p. 7,] on the 
four steers entry? 


A. The steers must have never showed up, must have been 
what is discounted off was taken off because maybe the truck 
was. overloaded, I am not sure. That is not my writing on that. 
That is one of our bookkeeper’s. 


Q. Could it be that that was because of deaths occurring in 
transit, do you think? 


A. Iam not sure. Most of the time the trucks have insur- 
ance on their cattle. They are notifying us that there is a short- 
age of cattle. If we have the actual invoices, then the weights 
would show us if there was a death. I never did hear if there 
was a death loss. 


Q. Let me ask you to do this: let me ask you to assume this 
is because of deaths occurring in transit. Would that be re- 
flected then if it subsequently turns out that the evidence shows 
there were four deaths occurring, would my understanding be 
correct that you had in effect charged those back to Mr. 
Donaldson? 


A. Normally if there is a death loss on a truck the trucker 
would pay us for the loss of the cattle. 


Q. Let me represent to you I think the evidence will ulti- 
mately show in this case that when these trucks passed through 
Customs at the border the animals were discovered dead and 
they were removed from the trucks at that point. Would that 
be a possible explanation for that credit? Would that be possi- 
ble, do you think? 


A. It is possible. 
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Q. So if the total amount of money received in this case —- 
you deduct from the total of this $2,669.48; correct? 


A. Yeah. Our bookkeeper has made these figures here and 
she more or less got the figures from somebody. I assume since 
the check is made out to Spencer Livestock, that Mike 
Donaldson maybe called those figures in and the deduction. 


Q. It is your testimony, as I understand it, that Mr. 
Donaldson was to work on a 50 cents per hundredweight com- 
mission, correct? 


A. Yes. 


Q. Just looking here, if we added up those weights of the —- 
still looking at those transactions there, I get a total weight with 
respect to this invoice of 293,665. Let me check that. 


MR. HOCHBERG: May I ask what page you are on? 
MR. MILLER: Still looking at page 7 of Exhibit 32? 

BY MR. MILLER: 

Q. I add those up to $293,665. 

A. Yes, pounds. 

Q. Pounds, I am sorry. Does that seem about right to you? 


A. What’s that figure 293,665? I don’t have no adding 
machine like you do. I presume that is correct. 


Q. Anda 50 cents commission on that 293,665 I computed 
to be $1,468. Does that seem about right to you? 


A. I suppose. 


Q. _Let’s assume for our purposes that those figures are 
correct. The reason I asked you to go through these numbers 
with me is that it appears to me that had Mr. Donaldson really 
agreed to work on a 50 cents commission for his services, in 
this case $1,468, and then recharged back for the dead ani- 
mals, that he would have lost $1,201. I guess my question to 
you is, does it seem reasonable to you that a person would 
oe to do those services for the privilege of losing 

1,200 


A. The truckers reimburse everybody on the death loss on 
trucks unless you own your own truck. Most of them have 
insurance or they pay it out of their pocket if they have any 
dead on a truck. 


THE COURT: Then make it hypothetical and present it to 
him on a hypothetical basis and you can have the Court assume 
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Donaldson was ‘responsible for those losses of cattle on the 
trucks. 


Does that seem like a dumb deal for Donaldson to have en- 
tered into, so dumb he probably wouldn’t have entered into it? 
Are you with me? 


THE WITNESS: Yes. I understand the trucker deal. It is 
not normal practice in the cattle business that the guy that sent 
the cattle is going to stand the loss; the trucker is going to stand 
the loss. 


THE COURT: Assume Donaldson is the trucker for the 
deal is the point the gentleman wants you to consider. 

THE WITNESS: If he is a trucker it is a lot easier some- 
times to get trucks in Canada —- that might be away from your 
question -- you know, to get trucks out of Canada that is ready 
to load the cattle, but we find out some of our buyers would 
like to get involved in trucking and we do not want them to 
because the trucker sometimes gets kickbacks on the freight 
which should go to the feedlot. 


THE COURT: The only question he wants an answer on, if 
he can get one, is whether it seems probable that a skilled cat- 
tle dealer would enter into a transaction of this nature where he 
would assume the risk of loss in transportation. 


THE WITNESS: I would say, I would say no. 


THE WITNESS: We advanced him [Donaldson] money to 
pay for the cattle. He didn’t have funds to pay for that cattle 

so we advanced the funds for him to pay for the livestock. We 

normally require that the trucker is insured. We cannot take a 

chance of a truckload of cattle getting tipped over and kill 

some cattle. 

Most of the livestock involved in the transactions relevant here were 
handled in Canada by Parslow & Denoon, Ltd. (Denoon). Mr. 
Kienow’s testimony with respect to a typical transaction involving Mon- 
son, discussed above, shows that the livestock was transported insured, 
and that Monson paid for the insurance as part of the total freight 
charges. 

As to other transactions not handled by Denoon, the record con- 
tains documentary evidence showing insurance costs passed on to the 
feeders by respondents. For example, the $52.32 insurance charge 
(JO Ref. 57, p. 57) for 48 steers is part of the $33,707.11 (JO Ref. 60, 
p. 57) Canadian invoice amount that is included in the total costs 
passed on to Schaake (Table, supra p. 70, col. 5). Similarly, the 
$49.05 insurance charge (JO Ref. 90, p. 60) for 45 steers is part of the 
$34,793.89 (JO Ref. 93, p. 60) Canadian invoice amount passed on to 
Schaake (Table, supra p. 70, col. 5). 

As another example, the $100.19 insurance charge (CX 46, p. 1) for 
46 head costing $34,971.21 (CX 46, p. 1) is part of the subtotal of 
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respondents’ Canadian costs passed on to Schaake (CX 45, p. 1, col. 
8; Stipulations filed July 23, 1985, at 7, 4 10(a)). Similarly, the 
$66.49 insurance charge (CX 13, p. 3) for 61 heifers is part of the 
$27,937.41 (CX 13, p. 3) Canadian invoice amount passed on to Mon- 
son (CX 12, p. 1, col. 5). Likewise, the insurance charge of $1.25 per 
head (CX 13, p. 5) on 69 heifers ($1.25 x 69 = $86.25) is part of the 
$1,725.15 trucking charge at $3 per cwt (CX 13, p. 5) (546.30 x $3.00 
= $1,638.90; $1,638.90 + $86.25 = $1,725.15) that is included in the 
$37,921.80 total amount Canadian (CX 13, p. 5) that was passed on by 
respondents to Monson (CX 12, p. 1, col. 11). 

Of great importance is the fact that there is no evidence by or on 
behalf of respondents contradicting complainant’s evidence as to the 
insurance payments. If respondents did not receive the insurance pay- 
ments for the dead animals (directly or indirectly), it would have been 
quite easy for Mr. Donaldson to have said so. He did not! 

Although the record with respect to the exact details as to how the 
death-loss insurance payments were obtained by (or passed back to) 
respondents is not as overwhelming as it is with respect to the other 
issues, a preponderance of the evidence supports the ALJ’s findings 
that it “is the custom in the livestock industry for the trucker to stand 
the risk of loss for dead or crippled livestock and to obtain insurance 
against such risk of loss . . . [and in] connection with these transac- 
tions, the Canadian sellers of the livestock insured the livestock pur- 
chased by respondents and credited respondents’ account for livestock 
which subsequently died or were crippled” (Initial Decision at 17). 

VIII. Miscellaneous Factors Indicative of Agency Relationship. 
Not I : ith A Relationshi 

Respondents’ invoices to the feeders include the names of Mike 
Donaldson and Spencer Livestock Commission Company (emphasis 
added) (e.g., CX 44, p. 1, supra p. 40). By using the word “COM- 
MISSION” in their name, respondents “look” like a commission com- 
pany.*° In addition, Mr. Schaake testified that “Mike Donaldson was 
well known as an order buyer in [Schaake’s] trade area” (Tr. 217), 
and Mr. Monson and Mr. Van de Graaf also knew Mike Donaldson as 


“© To complete the “duck” analogy (i.e., “If it looks like a duck, walks like a 
duck, and quacks like a duck, it is a duck!”), respondents also act like a commis- 
sion company (i.e., they are in daily telephone contact with the feeders (§ VI), 
they send out detailed breakdowns of their costs, including breakdowns showing 
50c per cwt commission, and they show an average cost on most of their invoices, 
generally in “odd” amounts, rather than a true price per cwt (§§ I(B)(2)-(3), 
1(C)(2), I1(B)(2), I1(C)(2), IV)), and talk like a commission company, see the 
testimony of the feeders (§ II(A)(1), II(B)(1), II1(C)(1)) and the telephone 
memoranda of their phone calls referring to the 50c per cwt commission (§ 
1(B)(1)-(5)). 





an order buyer ( § II(B), (C), supra). Although this factor is consis- 
tent with respondents’ status as a commission buyer, I give it little or no 
weight because it is common in the livestock industry for commission 
buyers to also engage in other transactions as a dealer. 

Respondents’ purported expert witness, Mr. Frye, in reaching his 
conclusion that respondents’ transactions with the feeders were dealer 
transactions, gave significant weight to the fact that respondents paid 
for the livestock in Canada, and the feeders’ payments were made 
solely to respondents, rather than to respondents and the Canadian 
sellers. He also gave significant weight to the fact that respondents paid 
the other expenses, such as freight, feed and inspections.4’ (Tr. 
586-646). However, those circumstances are not shown in the Re- 
statement of the Law of Agency to be a factor inconsistent with an 
agency relationship. See Restatement (Second) of Agency §§ 62, 382, 
438 (1958). As stated in the Restatement, § 62 comment on subsec- 
tion (1): 

Likewise, a purchasing agent, supplied with his principal’s 
funds, is prima facie authorized to use them for a payment at 
the time when the contract is made or, if not supplied with 
funds, to advance his own money, if he is also authorized to 
contract for such advance payment. 

Where an agent advances his own money to pay for a commodity 
purchased for his principal, the principal is, of course, “under a duty to 
indemnify the agent” (Restatement, supra § 438(1)). Accordingly, 
under the Restatement, the fact that respondents paid for the cattle 
and paid other expenses in Canada and then received reimbursement 
from the feeders is not inconsistent with an agency relationship, and is 
not even a factor tending to indicate a dealer arrangement. 

However, in Valley View Cattle Co. v. Iowa Beef Processors, Inc., 
548 F.2d 1219, 1223 (Sth Cir.), cert. denied, 434 U.S. 855 (1977), 
and Lubbock Feed Lots, Inc. v. Iowa Beef Processors, Inc., 630 F.2d 
250, 271 (Sth Cir. 1980), discussed in § III, supra, the courts held that 
the facts that Heller (found to be an agent) purchased livestock in his 
own name, and Heller paid the sellers and then obtained reimburse- 
ment from IBP (the principal) were factors indicating a dealer arrange- 
ment. Nonetheless, the courts upheld the juries’ findings of an agency 
relationship between Heller and IBP because of other more compelling 
circumstances leading in the opposite direction. In the present case, I 
give this factor little or no weight. 


41 As shown in §§ I(B), II, and VI, supra, respondents passed on to the feeders 
all of those expenses. 
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Respondents contend that they could not have made a profit at 50c 
per cwt on the transactions involved in this case. That argument is 
irrelevant and erroneous. Since the feeders testified categorically that 
respondents agreed to purchase the livestock on a 50c per cwt commis- 
sion basis (§ II, supra), and their testimony is supported by specific 
documentary evidence (§§ I, II, supra), and general documentary evi- 
dence (§§ III, IV, supra), it is irrelevant whether or not the transac- 
tions were profitable to respondents. 

However, the record shows that the transactions were profitable at 
50c per cwt. The feeders involved here each bought livestock from 10 
to 12 order buyers, and 50c per cwt was the maximum commission they 
paid to any of the order buyers (§ II, supra). Furthermore, Mr. 
Donaldson’s testimony shows that his expenses were of the same nature 
as the expenses of the other order buyers (although he stated that gaso- 
line, hotels, meals, etc., cost a little more in Canada). Mr. Donaldson 
testified (Tr. 812-13): 

Q. ... Well, let me come back to that. Mr. Donaldson, 


you know people who operate as order buyers, don’t you, as 
commission agents? 


A. Yes. 


Q. They will buy for their principal in many different re- 
gions also, will they not? 


A. Yes. 


Q. And they will fly around the country or the region buy- 
ing livestock in various areas? 


Yes. 
And staying in hotels? 
That’s correct. 


Q. With respect to your travel around Canada, you have 
testified that you had a great many expenses. Is that correct? 


A.  That’s correct. 


Q. Were your expenses in Canada greater than your ex- 
penses in the United States? 


A. Yes. 
Q. What expenses were greater in Canada? 


A. The Canadian dollar will only buy 70 percent of what 
the American dollar will this year. That year I believe it was 
around 80 percent. Your gasoline, airline tickets, hotels, 
meals, anything that you do just costs you a little more there. 

Mr. Donaldson’s implication that Canadian expenses were greater in 
part because the Canadian dollar bought only around 80% of what the 
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American dollar bought in 1982 is specious. That factor was to the 
advantage of Mr. Donaldson, who exchanged United States dollars for 
Canadian dollars and spent Canadian dollars in Canada (Tr. 30-32, 
789; see note 12, supra p. 52). For example, the average exchange 
rate was 1.2204 in March 1982 (CX 17, p. 4) and 1.2248 in April 
1982 (CX 17, p. 3). The average exchange rate for both months com- 
bined was 1.2226 (1.2204 + 1.2248 - 2 = 1.2226). That means that 
for each $100 in United States funds that respondents exchanged at 
their Canadian bank, they received an average of $122.26 in Canadian 
funds during March and April 1982. In other words, during that pe- 
riod 82c in United States funds paid for a one dollar Canadian expense 
($1 - 1.2226 = $.8179, which rounds to $.82).42 

Furthermore, respondents’ legitimate commissions earned in the 
relevant 37-day period (March 3, 1982-April 8, 1982) on the 3,361 
head of livestock involved in this proceeding total $15,105.88 (§ 
XI(B), infra). That is undoubtedly less than half of respondents’ total 
commissions or profits earned from the same trips. For example, re- 
spondents earned $3,172.04 from 376 head, 179 head, and 56 head 
delivered to Van de Graaf during the relevant time period that are not 
involved in this proceeding (CX 28, p. 3).45 Moreover, respondents 
were buying livestock on the same Canadian trips for several other 
feeders (Tr. 397-98; CX 70-71). One of the other persons for whom 
respondents were buying livestock in Canada, Mr. Para, bought be- 
tween 3,000 and 6,000 cattle from respondents in March and April 
1982 (Tr. 776). Hence the commissions or profits made by respon- 
dents from others as a result of the Canadian trips would undoubtedly 
have exceeded the $15,105.88 earned from the feeders as commissions 
on the 3,361 head of livestock involved in this case. Accordingly, the 
record does not support respondents’ assertion that they could not have 
made a profit at 50c per cwt on the transactions involved here. 

Respondents contend that a dealer arrangement is indicated by the 
fact that various Customs documents were in Mr. Donaldson’s name 
(Appeal Brief at 12-13). Complainant counters that more than half of 


42 I know from personal experience in vacationing in Canada in each of the last 6 
years that even though gasoline, lodging and meals were frequently a little more 
expensive than in the United States, after considering the advantage of the favor- 
able rate of exchange, the expenses in Canada were about the same as in the 
United States, or frequently less. 


43 $.50 x (4,116.58 + 1,645.70 + 581.80) = $3,172.04 (CX 28, p. 3). Mr. Van 
de Graaf testified that all of respondents’ purchases for him in March and April 
1982 were on a 50c per cwt commission basis (§ II(B)(1)). 
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the relevant documents were in the feeders’ names, rather than respon- 
dents (Response to Appeal at 11-12): 


In their appeal brief, respondents first offer a most monu- 
mental understatement - “On some occasions, a form filled out 
by Mr. DeNoon in Canada listed individuals other than Mr. 
Donaldson [as the buyer of the livestock].” Brief, p. 12. 
These “forms,” in fact, are the actual invoices showing the Ca- 
nadian cattle being sold. Complainant points out that 38 of 
these 48 Canadian invoices contained in complainant’s exhibits 
show a sale from the Canadian seller to either Monson, Van de 
Graaf or Schaake, not to respondents (e.g. CX 13, p. 2). Re- 
spondents continue their faulty analysis by stating on page 12 of 
their Brief that “In each case, the custom entry records of the 
United States Custom Service are in the name of the respon- 
dents.” In fact, approximately half of these consumption entry 
certificates (e.g. CX 14, p. 13) and more than 90% of the cus- 
toms invoices made out by the Canadian sellers (e.g. CX 14, p. 
14) show either the feeder, or the feeder and respondents pur- 
chasing the livestock. 


In view of the categorical testimony by the feeders that the transac- 
tions involved here were commission transactions, supported by docu- 
mentary and other evidence, I give little weight to the names on the 
various documents since either respondents’ names or the feeders’ 
names could appear on these forms irrespective of whether the transac- 


tions were on a dealer or agency basis. 





, Wi 
Great Weight. 

The ALJ, who saw and heard the witnesses testify, found that the 
credibility of respondent Mike Donaldson was, at best, weak, and that 
the credibility and persuasiveness of: complainant’s witnesses were 
clearly superior to that of respondents’ witnesses.. He stated (Initial 
Decision at 2, 3, 6, 25, 26): 


The persuasiveness, expertise, and credibility of complain- 
ant’s witnesses were clearly superior to respondent’s witnesses. 


Basically, the strong and persuasive credibility of the feedlot 
operators’ testimony describing their relationship with respon- 
dents is a keystone factor here. They were not “disgruntled”, 
as characterized by respondents, but were aggrieved. 


The industry experience and expertise of respondents’ wit- 
nesses were much less impressive than complainant’s witnesses. 
The interpretations and explanations offered by respondents’ 
experts do not harmonize well with accepted industry practices. 


The credibility of respondent Mike Donaldson was, at best, 
weak. 


11. Respondent Mike Donaldson failed to show the credibil- 
ity, persuasiveness, and integrity necessary to give much weight 
to his contentions. He shows an indifference to his legal and 
ethical responsibilities. 


15. The record fails to establish or even suggest any bias, 
prejudice or other evil motive, motivating the testimony of any 
witnesses appearing against respondent. Respondent’s charac- 
terization of some witnesses as “disgruntled” is unsupported by 
the record.*4 


The superior advantages of the ALJ, who saw and heard the wit- 
nesses testify, for determining their credibility, including determining 
the expertise and credibility of expert witnesses, is well recognized. As 
44 Respondents contend that at the hearing the ALJ referred to Mr. Frye as 
“highly skilled” (Appeal Brief at 36). However, they misread the ALJ’s state- 
ments. The ALJ referred to “four highly skilled people who have testified concern- 
ing these arrangements. Three have one perspective and the fourth has a different 


perspective” (Tr. 820). The ALJ was obviously referring to the three feeders and 
Mike Donaldson. 
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stated in Great Western Food Distributors v. Brannan, 201 F.2d 476, 
479-80 (7th Cir.), cert. denied, 345 U.S. 997 (1953), on appeal from 
a decision by USDA’s Judicial Officer: 


Often the “most telling part” of the evidence is not apparent 
from the printed page, “for on the issue of veracity the bearing 
and delivery of a witness will usually be the "cnr at fac- 
tors”. N.L.R.B. v. Universal Camera Corp., 2 Cir., 190 F.2d 
429, 430. Thus, “we may not disregard the superior advan- 
tages of the examiner who heard and saw the witnesses for de- 
termining their credibility, and so for ascertaining the truth.” 
Ohio Associated Tel. Co. v. N.L.R.B., 6 Cir/, 192 F.2d 664, 
668. 


In addition, the technical and complex nature of the 
charges made necessitated recourse to extensive use of expert 
testimony, for here, as is often the case in proceedings under 
regulatory statutes, the evidence is largely of a dual nature: 
statistical and parol interpretation of the statistics. In the latter 
aspect the referee [ALJ] again possesses a greatly advanta- 
geous position, for, as the several experts testify, he is able to 
ascertain their grasp and knowledge, 'their perspective and un- 
derstanding of the materials presented to them for interpreta- 
tion. Their conduct on the stand may enhance or belie their 
status as experts. In short, anyone whi has observed witnesses 
on the stand will know that those “who see and hear witnesses 
are much better equipped to weigh the evidence and determine 
the credibility to be extended to those testifying than are the 
judges of courts of review who do not enjoy the same advan- 
tages.” Jennings v. Murphy, 7 Cir., 194 F.2d 35, 36. 


It would seem, then, that the function of this court is some- 
thing other than that of mechanically reweighing the evidence 
to ascertain in which direction it preponderates; it is rather to 
review the record with the purpose of determining whether the 
finder of the fact was justified, i.e. acted reasonably, in con- 
cluding that the evidence, including the demeanor of the wit- 
nesses, the reasonable inferences drawn therefrom and other 
pertinent circumstances, supported his findings. To go further 
is to disregard the “most telling part” of the evidence. 
N.L.R.B. v. Universal Camera Corp., supra. With this in mind 
we approach the proof offered in this proceeding. 


Similarly, in Cella v. United States, 208 F.2d 783, 788 (7th Cir. 
1953), cert. denied, 347 U.S. 1016 (1954), a case involving false 
weights under the Packers and Stockyards Act, the court stated: 


The hearing officer observed these witnesses upon the stand. 
He was the trier of the facts. The matter of their credibility was 
for him to decide. Great Western Food Distributors v. Bran- 
nan, 7 Cir., 201 F.2d 476, 479. 
Finally, in Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert. 
denied, 400 U.S. 943 (1970), also involving false weights under the 
Packers and Stockyards Act, the court stated: 
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When the trier of the facts, as here, expresses a doubt on the 
validity of oral testimony, the reviewing authority should not 
substitute its own judgment for that of the Examiner unless his 
findings are hopelessly incredible or flatly contradict either a 
“law of nature” or undisputed documentary evidence. Na- 
tional Labor Relations Board v. Dinion Coil Co., 201 F.2d 
484, 490 (2d Cir. 1952); see also United States v. Oregon 
Medical Society, 343 U.S. 326, 339, 72 S.Ct. 690, 96 L.Ed. 
978 (1952). 


Accord Blackfoot Livestock Comm’n Co. v. USDA, 810 F.2d 916 (9th 
Cir. 1987). 

The “hopelessly incredible” rule just quoted is cited with approval by 
Professor Davis, who states in Davis, 3 Administrative Law Treatise § 
17.16, at 336 (2d ed. 1980): 


When the agency adopts the ALJ’s findings, the task of the 
reviewing court is normally easier; a common note that is 
struck is that an ALJ’s findings adopted by the agency may not 
be upset unless it is “hopelessly incredible or flatly contradicts 
either a so-called ’law of nature’ or undisputed documentary 
testimony.” NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d 
Cir. 1952); International Union v. NLRB, 459 F.2d 1329, 
1351 (D.C. Cir. 1972) (Tamm, Jr., concurring and dissenting); 
NLRB v. Stark, 525 F.2d 422, 425-26 (2d Cir. 1975), cert. 
denied 424 U.S. 967 (1976); NLRB v. Columbia University, 
541 F.2d 922, 928 (2d Cir. 1976). 


However, Professor Davis makes it clear that an agency is in a differ- 
ent position vis-a-vis an ALJ’s findings of fact based on credibility de- 
terminations than a reviewing court. He states (id. at 327): 


Because of the provision of § 557(b) that “On appeal from 
or review of the initial decision, the agency has all the powers 
which it would have in making the initial decision,” the agency 
is entirely free to substitute its judgment for that of the hearing 
officer on all questions, even including questions that depend 
upon demeanor of the witnesses, and even despite the hearing 
officer’s observation of the witnesses. The law that had been 
established before the APA continues: “Even on a question of 
the credibility of contradictory witnesses, notwithstanding the 
advantage the examiner has of seeing and hearing them testify, 
the Board may differ from the conclusion of its examiner.” 
NLRB v. Tex-O-Kan Flour Mills, 122 F.2d 433, 437 (Sth Cir. 
1941). 

Respondents’ principal “expert” witness was Mr. John Frye, a Certi- 
fied Public Accountant. Although Mr. Frye works extensively with 
livestock records, he has no experience in the actual purchase or sale 
of livestock, either as a market agency or as a dealer (Tr. 655-56). 
Moreover, Mr. Frye admittedly knew respondent Donaldson since the 
1970’s (Tr. 647), and may have had a bias in favor of respondents. 
Mr. Frye was secretary-treasurer of Intermountain Cattle Co., whose 
president and vice president were indicted at the same time and for the 
same offenses as respondent Donaldson. Intermountain Cattle Co. and 
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these two officers were later named in the same Packers and Stock- 
yards administrative complaint as respondent Donaldson charging false 
weight mark ups. (Tr. 664-69, 673-74; CX 5). At the administrative 
hearing in the present case, Mr. Frye used the terms “us” and “we 
(Tr. 621-22), when he was actually ‘referring to actions by “Tony 
[Seubert] and Mike [Donaldson]” (Tr. 622). In any event, I agree 
with the ALJ that Mr. Frye’s testimony lacks persuasiveness. 

Moreover, in the present case, there is so much documentary evi- 
dence supporting complainant’s position that I would have overruled 
the findings by the ALJ if he had found in respondents’ favor. (The 
documentary evidence includes telephone memoranda showing the 50c 
per cwt commission (§ I(B)), respondents’ invoices which do not con- 
tain any true price per cwt (§§ I(C)(2), II(B)(2), II(C)(2), IV), re- 
spondents’ breakdown as to the 272-head lot and the 585-head lot 
showing the 50c per cwt commission (§ II(B)(2)(b)- (c)), the “odd” 
prices on respondents’ invoices (§ IV), and the documents showing 
advances of hundreds of thousands of dollars by the feeders to respon- 
dents (§ III)). Also, I necessarily weigh the testimony of the expert 
witnesses against my own 33-year experience with the Packers and 
Stockyards Act regulatory program,*® and my views as to the relative 
i of the witnesses are identical to those of the ALJ. 


. Respondents’ Argument that if Mr. Donaldson Acted as 
nt, He Was a Dealer—Agent (N Mark 
A within the Meaning of the Act Is Erron san f No 


Consequence. 

Respondents argue that even if Mr. Donaldson acted as an agent, his 
activities as an agent fit the definition of the term dealer in the Act, 
rather than the definition of a market agency (Appeal Brief at 27-30). 
Respondents’ argument, if true, would get them out of the frying pan 
into the fire. That is, just as a “[r]ose is a rose is a rose is a rose” 
(Gertrude Stein’s Sacred Emily), an agent is an agent is an agent is an 
agent! 

An agent is in a fiduciary relationship with his principals, owing them 


45 From 1950 to 1960, I participated in every case appealed to the Federal courts 


under the Packers and Stockyards Act. From December 1962, through January 
1971, I was administrator of the Packers and Stockyards Act regulatory program. 
Since July 1972, I have decided every case under the Packers and Stockyards Act 
appealed to the Judicial Officer except one (in which I recused myself because of 
prior involyement as Administrator of the Packers and Stockyards Administra- 
tion). In 1980 and 1981, I wrote the chapter (cited at the outset) of Shepard’s/ 
McGraw-Hill treatise on Agricultural Law relating to the Packers and Stockyards 
Act regulatory program, and each year I prepare the pocket supplement to that 
chapter. 
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the highest degree of care and loyalty.4® The Act proscribes “unfair” 
or “deceptive” practices by market agencies or dealers (7 U.S.C. § 
213(a)).47 Accordingly, whether respondents acted as a dealer-agent 
or a market agency-agent when they fraudulently increased the prices 
and weights involved here is of no consequence in this case. In either 
case, the same 10-year license-suspension order would be issued, and 
the same cease and desist order would be issued. All that would 
change would be the omission of the findings that respondents violated 
9 C.F.R. §§ 201.44, .45, which require market agencies to render a 
prompt and accurate accounting for purchases on order, and make 
records available for inspection. 

Nonetheless, since it is important in the administration of the Act to 
have the terms market agency and dealer correctly defined by the 
courts, respondents’ argument will be refuted. 

The Act defines the terms “stockyard services,” “market agency,” 
and “dealer” as follows (7 U.S.C. § 201(b)-(d)): 


When used in this chapter-- 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or device in connection with 
.. . the receiving, marketing, buying, or selling on a commis- 
sion basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling of livestock. 


(b) The term “stockyard services” means services or facili- 
ties furnished at a stockyard in connection with the receiving, 
buying, or selling on a commission basis or otherwise, market- 
ing, feeding, watering, holding, delivery, shipment, weighing, 
or handling in commerce, [of] livestock; 


_ (c) The term “market agency” means any person engaged 
in the business of (1) buying or selling in commerce livestock 
on a commission basis or (2) furnishing stockyard services; and 


(d) The term “dealer” means any person, not a market 
agency, engaged in the business of buying or selling in com- 
merce livestock, either on his own account or as the employee 
or agent of the vendor or purchaser. 


Under the plain terms of the Act, any person who engages in the 
business of “buying . . . livestock on a commission basis” is a market 
agency. The term dealer is defined as “any person, not a market 


46 Restatement (Second) of Agency §§ 13, 387-431 (1958); Midwest Farmers, 
Inc. v. United States, 64 F. Supp. 91, 102 (D. Minn. 1945) (3-judge ct); Jn re 
Saylor, 44 Agric. Dec. ____, slip op. at 185 (Sept. 20, 1985) (decision on re- 
mand); Jn re Bosma, 41 Agric. Dec. 1742, 1744, 1751-54 (1982), aff’d in part 
& rev’d in part, 754 F.2d 804 (9th Cir. 1984). 


47 § 213. Prevention of unfair, discriminatory, or deceptive practices 
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agency,” engaged in certain activities. Accordingly, once a person fits 
the definition of a market agency (e.g., because he buys on commis- 
sion), he cannot possibly be a dealer within the meaning of the Act. 
“Of course, statutory definitions of terms used therein prevail over col- 
loquial meanings.” Western Union Telegraph Co. v. Lenroot, 323 U.S. 
490, 502 (1945).48 

If the statutory definition of dealer had omitted the words “not a 
market agency,” a person engaged in the business of buying livestock 
on commission would fit the definition of “market agency” and 
“dealer.” But there is no basis for refusing to give effect to the words 
“not a market agency” in the definition of “dealer.” As stated in Ex 
parte The Public National Bank of New York, 278 U.S. 101, 104 
(1928): 

No rule of statutory construction has been more definitely 
stated or more often repeated than the cardinal rule that “sig- 
nificance and effect shall, if possible, be accorded to every 
word. As early as in Bacon’s Abridgment, sect. 2, it was said 
that ’a statute ought, upon the whole, to be so construed that, 
if it can be prevented, no clause, sentence, or word shall be 
superfluous, void, or insignificant.’” 

Respondents’ argument that if Mr. Donaldson acted as an agent, he 
was a dealer, not a market agency, within the meaning of the Act is 
based on erroneous obiter dictum in Solomon Valley Feedlot, Inc. v. 
Butz, 557 F.2d 717, 720 (10th Cir. 1977). The issue in Solomon was 
whether a custom feedlot operator, that was primarily engaged in the 
business of feeding livestock for absentee owners (such as lawyers and 
judges), was required to register and post a bond as a dealer because it 
“aids” its customers in “the purchasing of livestock which are then 
placed at the Solomon Feedlot for feeding” and “in the sale of the 
cattle once they achieved the desired weight” (557 F.2d at 718-19). 
Solomon Feedlot did not charge a commission for such buying and 
selling activities (557 F.2d at 720). “Both sides concede[d] that Solo- 
man is not a market agency” (557 F.2d at 719), undoubtedly because 
Solomon did not charge a commission for buying or selling activities. 
In holding that Solomon Feedlot was not a dealer, the court said (557 
F.2d at 720): 


It would appear that the three groups of people engaged in 
purchasing livestock as dealers include (1) packers-buyers who 
are employed by packing plants to acquire cattle for slaughter; 


4@ Accord United States v. A. & P. Trucking Co., 358 U.S. 121, 124 (1958); 
Nashville Milk Co. v. Carnation Co., 355 U.S. 373, 375-76 (1958); M.E. Blatt 
Co. v. United States, 305 U.S. 267, 279 (1938); Fox v. Standard Oil Co. of 
New Jersey, 294 U.S. 87, 95-96 (1935). 





(2) commission people such as order-buyers; and (3) specula- 
tors, who buy in their own name to resell. 


The literature of the Packers and Stockyards administration 
supports this view of the Act. See PA-399, The Packers and 
Stockyards Act, What It Is--How it Operates. The above 
groupings are recognized in that literature which also recog- 
nized the distinction between the one who is regulated because 
he is engaged in the business in accordance with the statute and 
one who makes profit as a result of improving the animals. 


As shown above, “commission people such as order—-buyers” cannot 
possibly be dealers, under the Act, since they are included under the 
express definition of the term “market agency,” and the term “dealer” 
is defined as “any person, not a market agency” (7 U.S.C. § 201(d)). 
Accordingly, the court’s obiter dictum is erroneous. 

The Solomon decision and the literature of the Packers and Stock- 
yards Administration cited in Solomon is discussed in In re Sterling 
Colorado Beef Co., 39 Agric. Dec. 184, 227-29 (1980), appeal dis- 
missed by appellant, No. 80-1293 (10th Cir. Aug. 11, 1980), as fol- 
lows: 


23/ Presumably, the Court was referring [in the last sen- 
tence of its opinion quoted two paragraphs above] to the state- 
ment in the pamphlet, p. 2, that “[flarmers, ranchers, and 
feeders who are not dealers in interstate commerce are not 
required to register or file bond when buying to restock.” ... 


. . . Lissued the P&S literature relied on by the Court when I 
was Administrator of the Packers and Stockyards Administra- 
tion. ... The literature “explains” the Packers and Stockyards 
Act regulatory program in six pages. It is a pamphlet designed 
as a “hand-out” to farmers or other persons interested in the 
Act in a very general way. It does not purport to go into all of 
the precise ramifications of the Act. In giving a general over- 
3) of those subject to regulation, the pamphlet states (pp. 
1-2): 


All interstate transactions in livestock--cattle, sheep, 
swine, horses, mules and goats—-—are subject to the pro- 
visions of the Packers and Stockyards Act. 


SUBJECT TO REGULATION 


More specifically subject to regulation under the law, 
when operating in interstate commerce, are: 


Stockyards--both terminal and auction mar- 
kets which charge for services and are open to 
the public. 


Market agencies--persons or firms which buy 
or sell livestock on commission or furnish 
other services in connection with the purchase 
or sale of livestock. 
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Dealers——-persons or firms engaged in the busi- 
ness of buying and selling livestock for specula- 
tive purposes. 


Packer buyers——-persons regularly employed by 
packers to purchase livestock for slaughter. 


Meat packers--whether buying livestock at 
stockyards, at their packing plants or in the 
country. 


In other literature distributed by the agency during the same 
general time period, the term dealer was defined in broader 
terms. In PA-810, Questions and Answers on the Packers and 
Stockyards Act for Livestock Producers (USDA, P&SA, July 
1967), it is stated at p. 1: 


Q. Under the Act, what is (1) a market agency, and (2) a 
dealer? 


A. (1) A market agency is defined as any person engaged 
in the business (interstate) of (a) buying or selling livestock on 


a commission basis, or (b) furnishing stockyard services. 


(2) A dealer is defined as any person, not a market agency, 
engaged in the business (interstate) of buying or selling live- 
stock either on his own account or as the employee or agent of 
the vendor or purchaser. Dealers are often called traders or 
speculators, as they usually buy with the intention of reselling 
immediately. (Packer—buyers are considered as dealers buying 
for slaughter only) [Emphasis added [in Sterling]]. 


It is readily apparent that the literature cited by the court in Solomon 
does not support its obiter dictum that “commission people such as 
order-buyers” are “dealers.” It is obvious that the court in Solomon 
was merely trying to show that custom feedlot operators are not in- 
cluded in the category of dealers. The court did not have before it the 
issue as to whether order—buyers buying on commission are dealers, as 
distinguished from market agencies. In fact, the court in Solomon does 
not even quote the definition of “market agency.” 

Although this case will be reviewed by the same court that decided 
Solomon, now that the issue is precisely presented as to whether a per- 
son buying on commission is a market agency or a dealer, it is incon- 
ceivable that the court would follow its erroneous obiter dictum in Solo- 
mon rather than the statutory definition. In addition, as stated above, 
the identical order would be issued in this case even if respondents 
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were held to be dealer-agents, rather than market agencies. 49 


Respondents’ past history of violations similar to those involved here 
is the reason for the 10-year suspension period imposed in this case. 
(If this were the first proceeding against respondents, the suspension 
period would not have been longer than a few years.) 

On June 22, 1977, an order consented to by Mike Donaldson (CX 
3, p. 18) was issued suspending Spencer Livestock Commission Com- 
pany’s registration for .21 days (CX 3, p. 13), requiring Spencer to 
cease and desist from various practices, including “ [b]illing livestock at 
other than the true and actual weight” (CX 3, p. 12), and requiring 
Spencer to “keep accounts, records and memoranda which fully and 
correctly disclose all transactions involved in its business as . . . a mar- 
ket agency buying on commission” (CX 3, p. 13). Although Spencer 
neither admitted nor denied the allegations of the complaint, Mike 
Donaldson consented “to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
Amended Complaint” (CX 3, pp. 15, 18). The findings state that 
Mike Donaldson was president and principal owner of Spencer Live- 
stock Commission Company (CX 3, p. 3). The findings relate to nu- 
merous violations, several of which are similar to those involved here. 
For example, two of the findings are as follows (CX 3, pp. 4-6): 

5. On or about January 28, 1975, respondent purchased 
from consignment in connection with its operations as a market 


agency in commerce, 50 head of livestock consigned by 
Klaveano Ranches, Inc., Pomery, Washington, on a commis 


4° If respondents had been acting as a speculative dealer, not in an agency capac- 
ity, they could lawfully have charged whatever the traffic would bear, but they 
would still have committed weight violations by failing to pass along the shrink at 
which the livestock was purchased. In re Collier, 38 Agric. Dec. 957, 967-70 
(1979), aff’d per curiam, 624 F.2d 190 (9th Cir. 1980) (unpublished). For a 
discussion of buying ard selling livestock with “pencil shrink,” see Jn re Saylor, 44 
Agric. Dec. __, slip op. at 270-73 (Sept. 20, 1985) (decision on remand, and 
Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law 231, 272 (1981). 
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sion basis. Respondent used the same 50 head lot of livestock 
to fill an off market bid on purchase order on the same date at 
a $1 a cwt. increase in price, without remitting to the consignor 
the additional sales amount. Nor did respondent reveal in its 
billing to the buyer that it owned the livestock, or that the 
billed price was $1 a cwt. greater than the true purchase price. 
In addition, respondent failed to show in its accounting to the 
consignor that it was the buyer, and instead showed Harry 
Robinson as the buyer. 


8. On or about the second half of February 1975, Donovan 
L. Heckman of Whitebird, Idaho, ordered 200 to 300 steers 
from respondent. On March 22, 1975, respondent purchased 
80 head of steers from the Intermountain Cattle Company 
weighing 49,010 lbs. less a 3% shrink of 1,470 lbs., for a net 
pay weight of 47,540 Ibs. at $30.50 per hundredweight for a 
total cost to respondent of $14,499.70. In billing Heckman for 
the 80 steers, which were used to fill part of the Heckman or- 
der, respondent billed Heckman at a net purchase weight of 
48,024 Ibs. at $30.75 a cwt., for a total purchase price to 
Heckman of $14,767.38. The respondent did not account to 
Heckman as to any buying commissions on the livestock, nor 
did it account to Heckman on the basis of the respondent’s 
purchase weights or prices. 


On June 4, 1979, Mike Donaldson was fined $5,000 and put on 3 
years’ probation based upon a guilty verdict for making false and ficti- 
tious entries in billing invoices required to be kept under the Packers 
and Stockyards Act and mail fraud (CX 4, p. 1), all based on falsely 
increasing weights in livestock transactions (CX 4, pp. 8-44). Count 
11, which is typical of the nine counts involving false weights in billing 
invoices under the Packers and Stockyards Act upon which Mike 
Donaldson was found guilty, is as follows (CX 4, p. 18): 


COUNT 11 
(Vio. 7 USC §222; 15 USC § 50 and 18 USC § 2) 


That on or about September 11, 1975, at Lewiston, within 
the State and District of Idaho, MIKE DONALDSON, Defen- 
dant and Owner, Spencer Livestock Commission Company, 
said person and entity subject to the “Packers and Stockyards 
Act,” did willfully cause to be made, a false and fictitious entry 
in a billing invoice, a record kept, and required to be kept 
under the “Act,” in that on billing invoice dated September 
11, 1975, to Central Livestock Order Buyers, aka, CLOB, a 
cattle buyer, the net weight of 667 head of cattle was shown as 
439,170 pounds, when in truth and in fact, as MIKE 
DONALDSON well knew said net weight was false and ficti- 
tious; all in violation of 7 United States Code, Section 222 and 
15 United States Code, Section 50, and 18 United States 
Code, Section 2(b). 
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Count 12, which is typical of the seven mail fraud counts upon which 
Mike Donaldson was convicted, is as follows (CX 4, pp. 19-20): 


COUNT 12 
(Vio. 18 USC § 1341 and 18 USC § 2) 


1. That beginning on or about July 14, 1975, and continuing 
through on or about November 30, 1975, and at times un- 
known to the Grand Jury, at Lewiston, within the State and 
District of Idaho, Defendant MIKE DONALDSON,, in the sale 
of cattle by Spencer Livestock Commission to Central Live- 
stock Order Buyers, aka CLOB, did willfully with intent to de- 
fraud and deceive CLOB, devise a scheme and artifice to de- 
fraud, deceive and obtain money and property by means of 
false and fraudulent pretenses, and representations and furnish 
for unlawful use, false obligations and articles, for the purpose 
of executing said scheme and artifice to defraud and attempt- 
ing to do so. 


2. That it was a part of the scheme and artifice to defraud 
and deceive that Spencer Livestock Commission, an entity 
owned or controlled by MIKE DONALDSON would purchase 
cattle for ultimate sale and shipment to CLOB. 


3. That it was a part of the scheme and artifice to defraud 
and deceive in the sale of cattle to CLOB, that Spencer Live- 
stock Commission would charge CLOB, as MIKE 
DONALDSON well knew, for falsely increased weights on cat- 
tle purchased on a weight basis by CLOB. 


4. That it was a part of the scheme and artifice to defraud 
and deceive in the sale of cattle to CLOB as MIKE 
DONALDSON well knew, that Spencer Livestock Commission 
would cause sight drafts to be presented for payment by CLOB 
for falsely increased weight. 


5. That it was a further part of the scheme and artifice to 
defraud and deceive CLOB that Spencer Livestock Commis- 
sion did cause the United States mails to be used in furtherance 
of said scheme, namely, that a sight draft would be and was 
mailed to Northwestern National Bank, South St. Paul, Minne- 
sota, for payment by CLOB to Spencer Livestock Commission. 


6. That it was a part of the scheme and artifice to defraud, 
deceive and to obtain money and property by means of a false 
and fraudulent pretense and representation and to furnish for 
unlawful use, a false obligation and article that MIKE 
DONALDSON caused a sight draft dated September 11, 1975, 
in the amount of $143,004.06 (dollars)bearing the weight of 
439,170 pounds which weight was falsely increased as MIKE 
DONALDSON well knew, to be mailed as heretofore stated for 
payment by CLOB to Spencer Livestock Commission, an entity 
owned or controlled by MIKE DONALDSON; all in violation 
or “i 18, United States Code, Section 1341 and Section 
2(b). 

On December 8, 1980, in a consent order, Mike Donaldson and 
Mountain States Cattle Company, of which Mike Donaldson was alleg 
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edly vice president, 20% owner, and responsible for its direction, man- 
agement and control (CX 5, p. 7), were suspended as registrants under 
the Act for 1 year, 7 months of which was held in abeyance. Mountain 
States and Mike Donaldson were ordered to cease and desist from (CX 
6, pp. 3-4): 


(1) Engaging in any act, practice or course of business for 
the purpose of obtaining money from the purchasers of live- 
stock by false or deceptive pretenses, or which operates or 
would operate as a fraud or deceit upon any person in connec- 
tion with the purchase or sale of livestock; 


(3) Misrepresenting, directly or indirectly, to the purchas- 
ers of livestock, . . . the actual weights at which respondents 
purchased such livestock, [or] respondents’ actual purchase 
prices for such livestock . . .; 


(5) Collecting payment from the purchasers of livestock on 
the basis of false or inaccurate weight entries on accounts of 
purchase, invoices, or billings; .. . . 


Mike Donaldson and Mountain States were ordered to keep detailed 
records as to their livestock transactions as follows (CX 6, pp. 4-5): 


Respondents Mountain States and Donaldson shall keep and 
maintain accounts, records and memoranda which fully and 
correctly disclose the true nature of all transactions involved in 
their businesses subject to the Packers and Stockyards Act, in- 
cluding but not limited to: 


(1) Complete and accurate copies of invoices, accounts and 
bills for all livestock purchased; 


(2) Scale tickets for all livestock purchased on a weight 
basis; 


(3) Complete and accurate copies of invoices, accounts and 
bills for all livestock sold; 


(4) Scale tickets for all livestock sold on a weight basis; 


(5) Deposit slips, bank statements, cancelled checks and 
drafts, and check stubs; 


(6) Way-bills and truckers tickets; 


(7) An accurate record of the number and weights of live- 
stock bought, sold, or otherwise disposed of each business day, 
the prices paid or received therefor, and the charges, if any, 
made for buying or other services rendered; and 


(8) Complete and accurate copies of all livestock purchase 
contracts. 
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Although Mike Donaldson neither admitted nor denied the allega- 
tions of the complaint in the two prior administrative proceedings, his 
failure to deny the allegations gives rise to an adverse inference against 
the respondents in those cases. Jn re King Meat Co., 40 Agric. Dec. 
1468, 1505-06 (1981), aff'd, CV 81-6485 (C.D. Cal. Aug. 11, 1983) 
(reinstating nunc pro tunc original order of Oct. 20, 1982, aff’g 40 
Agric. Dec. 1468), aff’d, 742 F.2d 1462 (9th Cir. 1984) (unpub- 
lished). As stated in King Meat, supra, 40 Agric. Dec. at 1505-06: 


Moreover, even though Mr. Faello knew that it is a serious 
offense to remove the yield grade designations without substan- 
tial trimming (Tr. 872), when respondent was accused by Mr. 
Swingley of having shipped the entire 100 arm chucks without 
substantial trimming, Mr. Faello did not “make any pro- 
nouncement to Mr. Swingley in disagreement” with his conclu- 
sions (Finding 11(g); Tr. 876). It is a familiar principle that if 
a party’s interest is jeopardized by an accusation made by such 
a person that naturally calls for contradiction, if he can do so 
with truth, and he does not contradict it when it is made, a 
presumption or inference is created against him, which is more 
or less strong in proportion to the inducement to make the 
1972), 4 Wigmore, Evidence §§ 1071-72 (Chadbourn rev. 
1972). 


“Common law traditionally has allowed witnesses to be im- 
peached by their previous failure to state a fact in circum- 
stances in which that fact naturally would have been asserted. 
3A J. Wigmore, Evidence < 1042, p. 1056 (Chadbourn rev. 
1970).” Jenkins v. Anderson, 447 U.S. 231, 239 (1980); and 
see Vajtauer v. Comm’r. of Immigration, 273 U.S. 103, 
111-13 (1927); Bilokumsky v. Tod, 263 U.S. 149, 153-55 
(1923); United States v. Moore, 522 F.2d 1068, 1075-76 (9th 
Cir. 1975), cert. denied, 423 U.S. 1049 (1976). As stated in 
United States v. Hale, 422 U.S. 171, 176 (1975): 


Silence gains more probative weight where it persists in 
the face of accusation, since it is assumed in such cir- 
cumstances that the accused would be more likely than 
not to dispute an untrue accusation. Failure to contest 
an assertion, however, is considered evidence of acqui- 
escence only if it would have been natural under the 
circumstances to object to the assertion in question. 
3A Wigmore § 1042. 


In this case, Mr. Faello’s inducement to make a denial was 
exceptionally great since a serious accusation was made by the 
head of meat grading in the area, and respondent was operat- 
ing under a consent decree which could result in the with- 
drawal of grading and acceptance services for one year (see 
section IV below). [Footnote omitted. ] 

Similarly, in the present case, Mike Donaldson’s inducement to 
make a denial of the accusations of the complaints was exceptionally 
great since his failure to deny the allegations resulted in 21-day and 
1-year (with 7 months suspended) registration suspensions. 
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However, even if we were to assume that the respondents in the two 
prior administrative cases had not committed the violations alleged in 
the complaints, and that they consented to go out of the livestock busi- 
ness for 21 days and later for 5 months even though they were com- 
pletely innocent of the charges, nonetheless, the fact that they suffered 
the administrative sanctions imposed in those cases, and were ordered 
in both cases to cease and desist from engaging in such practices in the 
future, should have been enough to deter the present violations. It did 
not! 

Moreover, one would normally expect that a $5,000 criminal fine 
and a 3-year probationary sentence would have deterred Mike 
Donaldson from committing similar violations at least during the proba- 
tionary period. However, the criminal fine and probationary period 
were not sufficient punishment to deter Mike Donaldson from commit- 
ting the same type of violations during his probationary period. 

Accordingly, it is clear that respondent Mike Donaldson and his 
coinmission firm, Spencer Livestock Commission Co., are completely 
corrupt in their livestock dealings. Nothing but the strongest possible 
sanction could have even the slightest possibility of deterring them from 
committing future, similar violations.. Considering the three prior ac- 
tions against respondents for similar violations, the 10-year suspension 
period recommended by complainant is a “reasonable specified pe- 


riod” (7 U.S.C. < 204) for the 17 serious violations proven here in 
which respondents breached their fiduciary obligation, cheating their 
principals out of about $40,000 in 17 transactions (§ XI(B)-(C), in- 
fra). 


: ”_Wil Vi 
W; = i ‘ 

Respondents’ violations in this case were exceptionally flagrant. Mr. 
Harold W. Davis, Director, Livestock Marketing Division, Packers and 
Stockyards Administration, testified that defrauding principals in fidu- 
ciary transactions is one of the most serious violations that can be com- 
mitted under the Act. 5° He explained in detail the basis for the ad- 
ministrative recommendation for a 10-year suspension order. (Tr. 
550-71). Respondents’ price-increase and weight-increase violations 
in the 17 fiduciary transactions involved here are summarized in the 
table set forth on the following page. 


50 See cases cited in note 57, infra. 





SUMMARY OF RESPONDENTS’ VIOLATIONS 


1,526.05 $ 763.03 $2,282.02 
445.85 222.93 a 
2,571.65 1,285.83 3,525.31 

541.50 270.75 170.83 
1,545.67 772.84 2,409.62 
2,704.57 1,352.29 1,525.10 


QA2aA a2 8 


6,389.01 3,194.51 5,018.25 
(On 534 Head) 


880.71 440.36 773.19 
2,055.94 1,027.97 3,383.42 
2,447.69 1,223.85 —_ 


22 2 a 


1,516.01 758.01 
495.60 247.80 
1,458.23 729.12 _ 
1,270.15 635.08 5,885.83 
558.15 279.08 751.75 
2,309.12 1,154.56 6,702.26 
1,495.74 747.87 805.76 


$15,105.88 $34,649.64 





SPENCER LIVESTOCK COMMISSION CO. AND MIKE DONALDSON 


As shown in the table, respondents’ 50c per cwt commissions in the 
17 transactions totaled $15,105.88. On top of that, respondents 
cheated their principals out of an additional $34,649.64 through price 
increases, and about $5,000 more through weight increases (8,131 
pounds). These violations were willful, repeated and exceptionally fla- 
grant. 

Respondents contend that the net price or cost of the cattle to 
Schaake, Monson and Van de Graaf was, in each transaction, signifi- 
cantly below the then prevailing market (Appeal Brief at 40). Even if 
true, 5' that fact would be irrelevant. An agent who secretly increases 
the weights and prices of livestock purchased on a commission basis for 
principals commits very serious violations of the Act even if the invoice 
prices to the principals are at or below the market. By way of analogy, 
a lawyer who consistently embezzles funds from estates he is handling 
(in amounts over twice as great as the fees he is charging) commits 
serious violations of the Code of Ethics warranting disbarment even if 
his total compensation (consisting of fees and embezzled funds) is less 
than prevailing legal charges in the area. 

Although the feeders felt that the livestock purchased by respon- 
dents for them was in line with the range of prevailing market prices 
(Tr. 257-58, 262-63, 350-52, 395-96), nonetheless, at times, they 
were dissatisfied with respondents’ weights and prices (Tr. 233, 
257-58, 298-300, 305, 397-98, 400-01, 808). 52 In addition, it is 
very difficult even for an experienced feedlot operator to determine 
how particular livestock purchased for him by an agent compare with 
the livestock which formed the basis for market news reports. Feeder 


51 Complainant correctly did not bother to refute respondents’ evidence that the 


net cost to the principals was below the prevailing market. However, the best way 
to determine the fair market value of the livestock is to add respondents’ costs 
(respondent presumably paid fair market value for the cattle in Canada), respon- 
dents’ expenses (all of respondents’ expenses were accepted by complainant as 
proper), and respondents’ 50c per cwt commission (50c per cwt was the maximum 
rate for similar services, § II(A)(1), II(B)(1), II(C)(1), supra). Respondents’ 
charged $34,649.64 more than that in the 17 transactions at issue here, and billed 
the principals for 8,131 pounds of extra weight (see the table). 


52 Mr. Van de Graaf testified that he was so dissatisfied with respondents’ ac- 
countings that he held back about $16,000 on the last amount owed to respondents 
(Tr. 309). His testimony in this respect, which is challenged by respondents, is 
supported by documentary evidence. Specifically, Van de Graaf’s final sight draft 
for the Canadian transactions for $14,420.38 is dated April 19, 1983 (CX 72, p. 
5), but the notation on the bottom left-hand corner of that exhibit, made by com- 
plainant’s investigator, Mr. Kienow (Tr. 149-50), shows that the check had not 


cleared as of the week of “5-17-82,” i.e., about a month after the check had been 
issued. 





cattle are not homogenous animals. Notwithstanding the best efforts of 
the Department to describe feeder livestock, the descriptive system is 
far from perfect, making it impossible even for an experienced feedlot 
operator to compare in a precise manner the prices of livestock pur- 
chased for him and those described in market news reports (D. Petritz, 
S. Erickson, & J. Armstrong, The Cattle and Beef Industry in the 
United States: Buying, Selling, Pricing 80-85, 95-103, 416-17 (Co- 
operative Extension Service Paper 93, July 1982). 

Moreover, the feeders testified that respondents were buying the live- 
stock involved here on a 50c per cwt commission basis, and that they 
expected respondents’ invoices to be based on respondents’ purchase 
weights and prices (§ II, supra). Hence respondents’ arbitrary in- 
creases in prices and weights in the 17 transactions found here violated 
the express agreements between the parties, and also violated respon- 
dents’ fiduciary duty to their principals. Respondent Donaldson admit- 
ted that “any individual, myself included,” wants to buy livestock as 
cheaply as he can. He testified (Tr. 821-22): 


THE WITNESS: As a rule, when you are selling cattle, the 
majority of people think or tend to believe that you are only 
charging or only making 50 cents a hundred. If somebody had 
that in their mind, I would do nothing to change their mind or 
make it be known otherwise. Its general practice ——- if some- 
body thinks your making more than —- I will use Don Schaake 
as an instance because I have sold him lots of dealer cattle over 
the years and sold him cattle that I have marked up substan- 
tially, and some cattle at a loss. 


If Don thinks that I have got a dollar or two made, he will 
pry on you and work on you in every way he can to get you to 
take off some money. 


If he knows you don’t have anything on him, in fact he has 
been very generous to me at times when I was losing on cattle, 
he has given me more than he had to but in the same token, if 
he thinks there is more, he will try to take it away. 


JUDGE WEBER: But earlier you had an expert testify that 
they don’t really care what you have got in it or what you are 
getting out of it. If I understood the experts’ testimony, they’re 
only interested in the price they pay at the front door. 


Doesn’t that conflict with what you were just saying? 


THE WITNESS: What I am saying is, any individual, myself 
included, when somebody prices something to me, if I think I 
can, I will try to buy it cheaper. 


THE WITNESS: I think that’s just a common business practice. 


The desire of the feeders to buy livestock as cheaply as they could is 
not inconsistent with their testimony that they were primarily interested 
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in the cost of the cattle delivered to them in the feedlots. Furthermore, 
even if the three feeders had been entirely satisfied with respondents’ 
fraudulent activities, that would not have reduced the sanction here. 
As stated in Jn re Saylor, 44 Agric. Dec. ___, slip op. at 496 (Sept. 
20,1985) (decision on remand): 


But even if respondent’s customers had remained satisfied if 
they had known all of the relevant facts, it is well settled under 
this Department’s sanction policy that the sanction would not 
be reduced for that reason. See Jn re Steinberg Bros. Co., 43 
Agric. Dec. (Dec. 26, 1984); In re Bosma, 41 Agric. 
Dec. 1742, 1754 (1982) (satisfaction of farmers for whom auc- 
tion market sold livestock did not negate a violation of Packers 
and Stockyards Act and regulations by auction market), aff’d 
in part and rev’d in part on other grounds, 754 F.2d 804 (9th 
Cir. 1984); In re Louvier, 19 Agric. Dec. 1427, 1439 (1960) 
(“It is not a defense to these violations to say that respondent’s 
principals or customers are satisfied with his services. The test 
is whether respondent [a livestock order buyer] complied with 


” 


the act... .”) 


Respondents waste five pages of their brief on appeal (10% of the 
brief) arguing the absurd proposition that even if respondents violated 
the Act as found by the ALJ, nonetheless, the violations were not seri- 
ous because the Act is concerned only with safeguarding sellers, pro- 
tecting consumers, and protecting the industry from unfair practices of 
competitors (Appeal Brief at 38-43). In support of their argument, 
respondents quote two sentences from the legislative history of the 
1958 amendments to the Act. However, the sentence immediately pre- 
ceding that quoted by respondents destroys respondents’ argument. 
The legislative history relied on by respondents, including the first two 
sentences of the paragraph omitted by respondents, is as follows (H.R. 
Rep. No. 1048, 85th Cong., ist Sess. 1 (1957), reprinted in 1958 U.S. 
Code Cong. & Ad. News 5212, 5213; emphasis supplied): 

PRINCIPAL PROVISIONS OF THE ACT 


The Packers and Stockyards Act was enacted by Congress in 
1921. The primary purpose of this Act is to assure fair compe- 
tition and fair trade practices in livestock marketing and in the 
meatpacking industry. The objective is to safeguard farmers 
and ranchers against receiving less than the true market value 
of their livestock and to protect consumers against unfair busi- 
ness practices in the marketing of meats, poultry, etc. Protec- 
tion is also provided to members of the livestock marketing and 
meat industries from unfair, deceptive, unjustly discriminatory, 
and monopolistic practices of competitors, large or small. 


Hence the “primary purpose” of the Act is to assure not only fair 
competition, but, also, “fair trade practices in livestock marketing” and 
meat packing. Accordingly, when a fiduciary buying livestock on a 
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commission basis defrauds his principals with respect to prices and 

weights, the violations defeat the “primary purpose” of the Act. 5 
The broad scope of the Packers and Stockyards Act was recognized 

in 1921 as follows (H.R. Rep. No. 77, 67th Cong., 1st Sess. 2 (1921)): 


A careful study of the bill, will, I am sure, convince one 
that it, and existing laws, give the Secretary of Agriculture com- 
plete inquisitorial, visitorial [sic], supervisory, and regulatory 
power over the packers, stockyards and all activities connected 
therewith; that it is a most comprehensive measure and extends 
farther than any previous law in the regulation of private busi- 
ness, in time of peace, except possibly the interstate commerce 
act. 

Furthermore, Congress has repeatedly broadened the Secretary’s 
regulatory authority under the Act. In 1924, the Act was broadened to 
authorize the Secretary to suspend registrants and require bonds of reg- 
istrants (Act of June 5, 1924, Pub. L. No. 201, 43 Stat. 460, codified 
at 7 U.S.C. § 204). The Act was broadened to cover live poultry 
dealers or handlers in 1935 (Act of Aug. 14, 1935, Pub. L. No. 272, § 
503, 49 Stat. 649, codified at 7 U.S.C. §§ 192, 218b, 221, 223). In 
1958, the Act was broadened to give the Secretary “jurisdiction over all 
livestock marketing involved in interstate commerce including country 
buying of livestock and auction markets, regardless of size” (H.R. Rep. 
No. 1048, 85th Cong., 1st Sess. 5 (1957), reprinted in 1958 U.S. Code 
Cong. & Ad. News 5212, 5216). In 1976, the Act was broadened to 


authorize packer-bonding, temporary injunctions, and civil penalties; 
to require prompt payment of packers, market agencies, and dealers; 
and to eliminate the requirement that the Secretary prove that each 
violation occurred “in commerce” (Act of Sept. 13, 1976, Pub. L. No. 
94-410, 90 Stat. 1249). 


53 Although some cases hold that certain types of violations of the Act require 
proof of predatory intent or proof that the practice is likely to result in injury to 
competition (e.g., Armour & Co. v. United States, 402 F.2d 712, 712-23 (7th 
Cir. 1968)), other cases recognize that other types of violations require no such 
proof (e.g., Bosma v. USDA, 754 F.2d 804, 809 (9th Cir. 1984) (failure of auc- 
tion operator to inform consignors that he was the actual purchaser of their live- 
stock is “inherently unfair,” and “it may be considered an ‘unfair’ or 'deceptive’ 
practice absent a more specific showing of actual harm”); Gerace v. Utica Veal 
Co., 580 F. Supp. 1465, 1469-70 (NDNY 1984) (< 202(a) of the Act prohibiting 
“unfair” or “deceptive” practices by packers does not require proof of injury to 
competition; it is sufficient to show that cattle were short weighed); Jn re Corn 
State Meat Co., 45 Agric. Dec. ____, slip op. at 37-50 (May 8, 1986); Jn re 
ITT Continental Baking Co., 44 Agric. Dec. __, slip op. at 47-50 (Mar. 15, 
1985) (remand order), final order, 44 Agric. Dec. __— (Oct. 24, 1985) (consent 
order); In re Farrow, 42 Agric. Dec. 1397, 1422-29 (1983), aff’d in part & 
rev’d in part, 760 F.2d 211 (8th Cir. 1985) (merits affirmed; suspension order 
reversed). 
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From the foregoing, it is clear that Congress has, over the years, 
recognized the need to assure fair trade practices in the livestock mar- 
keting industry in view of the nature of the industry and its importance 
to the national economy. Any commission buyer who defrauds princi- 
pals in fiduciary transactions has committed one of the most serious 
violations that can be committed under the Act. 

The Act authorizes the Secretary to suspend a registrant “for a rea- 
sonable specified period” (7 U.S.C. § 204). The suspension authority 
was included as a rider to the Department of Agriculture’s Appropria- 
tion Act for fiscal 1925 (Act of June 5, 1924, Pub. L. No. 201, 43 Stat. 
460, codified at 7 U.S.C. § 204). A similar rider was included each 
year until the provision was made permanent law by adding “hereafter” 
to the Department’s Appropriation Act for fiscal 1944 (Act of July 12, 
1943, Pub. L. No. 129, 57 Stat. 422; see Cella v. United States, 208 
F.2d 783, 789-90 (7th Cir. 1953), cert. denied, 347 U.S. 1016 
(1954); Midwest Farmers, Inc. v. United States, 64 F. Supp. 91, 101 
(D. Minn. 1945) (3-judge ct.)). 

There is no specific limit imposed by Congress as to the suspension 
period, other than the standard of reasonableness. Where Congress 
has not imposed any maximum limit on the suspension period, other 
than the standard of reasonableness, no maximum limit should be im- 
posed by interpretation. See United States v. Cooper Corp., 312 U.S. 
600, 605 (1941). 

In addition, we should presume that when Congress added the 
authority in 1924 to suspend a registrant for a “reasonable specified 
period,” Congress intended the authority to be construed broadly 
enough to achieve the congressional purpose to assure fair competition 
and fair trade practices in the livestock industry. A “reasonable speci- 
fied period” is whatever period it takes to achieve the congressional 
purpose, considering the nature of the violations, the number of viola- 
tions, and the past history of the violator. 

I know from experience that different persons can have widely diver- 
gent views as to what suspension period is “reasonable” in particular 
circumstances. When I was Administrator of the Packers and Stock- 
yards Administration, I engaged in many discussions with all of the 
agency’s Washington staff and Regional Supervisors, and many industry 
leaders throughout the country, relating to the suspension periods that 
should be recommended for particular types of violations. My recom- 


54 The statement at the outset of this decision that the 10-year suspension period 
imposed here tests the outer limits of the Department's suspension authority is not 
based on statutory interpretation, but, rather, on the fact that in more than 60 
years of administering the suspension authority, no greater suspension period has 
been imposed. 





mendation in particular cases was based on my own viewpoint arrived 
at after considering all of the widely divergent viewpoints of others. I 
presume that the present Administrator similarly considers many view- 
points before arriving at-a particular recommendation. 

Since the views of administrative officials and industry leaders vary 
widely as to what suspension period is “reasonable” for a particular 
type of violation, it can be expected that the same diversity of viewpoint 
will be found among the reviewing judges throughout the country. By 
way of analogy, it is well recognized that the sentences by judges in 
criminal proceedings vary widely, in identical situations, e.g., ranging 
from 3 years to 20 years imprisonment. As stated in the legislative 
history of the recent sentencing-reform legislation (S. Rep. No. 225, 
98th Cong., 2d Sess. 38, 41, 44-45, reprinted in 1984 U.S. Code 
Cong. & Ad. News 3182, 3221, 3224, 3227-28 (footnotes omitted)): 


[E]very day Federal judges mete out an unjustifiably wide 
range of sentences to offenders with similar histories, convicted 
of similar crimes, committed under similar circumstances. One 
offender may receive a sentence of probation, while another-- 
convicted of the very same crime and possessing a comparable 
criminal history--may be sentenced to a lengthy term of im- 
prisonment.... 


2. Disparity and uncertainty in current Federal sentencing 


a. Practices of the Federal judiciary 


The absence of a comprehensive Federal sentencing law and 
of statutory guidance on how to select the appropriate sentenc- 
ing option creates inevitable disparity in the sentences which 
courts impose on similarly situated defendants. '® This occurs 
in sentences handed down by judges in the same district and by 
judges from different districts and circuits in the Federal sys- 
tem. '9 One judge may impose a relatively long prison term to 
rehabilitate or incapacitate the offender. Another judge, under 
similar circumstances, may sentence the defendant to a shorter 
prison term simply to punish him, or the judge may opt for the 
imposition of a term of probation in order to rehabilitate him. 
20 


Similar discrepancies in Federal sentences for a num- 
ber of different offenses were found in a landmark study by the 
United States Attorney’s Office for the Southern District of 
New York. 2! Further probative evidence may be derived from 
another 1974 study in which fifty Federal district court judges 
from the Second Circuit were given twenty identical files drawn 
from actual cases and were asked to indicate what sentence 
they would impose on each defendant. 22 The variations in the 
judges’ proposed sentences in each case were astounding, as 
shown in the following chart: 
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In one extortion case, for example [in the study referred to 
in the preceding paragraph], the range of sentences varied 
from twenty years imprisonment and a $65,000 fine to three 
years imprisonment and no fine. 2° 


The findings of the Second Circuit study have been recon- 
firmed in a study performed for the Department of Justice in 
which 208 active Federal judges specified the sentences they 
would impose in 16 hypothetical cases, 8 bank robbery cases, 
and 8 fraud cases. In only 3 of the 16 cases was there a unani- 
mous agreement to impose a prison term. Even where most 
judges agreed that a prison term was appropriate, there was a 
substantial variation in the lengths of prison terms recom- 
mended. 24 In one fraud case in which the mean prison term 
was 8.5 years, the longest term was life in prison. In another 
case the mean prison term was 1.1 years, yet the longest prison 
term recommended was 15 years. 25 


The study also concluded that, while 45 percent of the vari- 
ance in sentences for hypothetical cases was attributable to dif- 
ferences in offense and offender characteristics, 21 percent 
was directly attributable to the fact that some judges tend to 
give generally tough or generally lenient sentences, 26 22 per- 
cent of the variation was attributable to interactions between 
the “judge factor” and other factors. For example, some 
judges sentence more harshly for a particularly offense than 


other judges even though they do not sentence more harshly 
overall, and some judges sentence relatively more harshly than 
other judges if the defendant has a prior record. 27 


In addition, as indicated in the following chart, a study of 
the two districts in each of the 11 Federal judicial circuits that 
sentenced the greatest number of offenders in 1972 for a se- 
lected group of offenses shows widespread sentencing disparity: 


The Committee finds that this research makes clear that 
variation in offense and offender characteristics does not ac- 
count for most of the disparity. 28 


If reviewing courts throughout the country were free to hold that any 
suspension period imposed by the Judicial Officer is not “reasonable” if 
it exceeds (or exceeds by a substantial amount) that which the review- 
ing court would have imposed, it will destroy not only the desired na- 
tionwide uniformity, but, also, at times, important regulatory programs 
(due to the court’s lack of familiarity with the total administrative pro- 
gram). 

For example, in Glover Livestock Comm’n Co. v. Hardin, 454 F.2d 
109 (8th Cir. 1972), rev’d, 411 U.S. 182 (1973), the Eighth Circuit set 
aside as “unconscionable” (454 F.2d at 115) a 20-day suspension or- 
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der issued against an auction market for short weighing livestock on 
February 25, 1969, after the auction had been warned about prior 
short weighing in 1966 and 1967. If the Eighth Circuit’s decision had 
not been reversed, it would have totally destroyed the agency’s check- 
weighing program throughout the country. In fact, if the Secretary 
could issue no more than a cease and desist order when false weighing 
was detected after two prior warning letters, it would have been prudent 
for the agency to completely discontinue any effort at check weighing, 
using the agency’s limited money and manpower in other areas. Regis- 
trants under the Packers and Stockyards Act fear a cease and desist 
order about as much as they would fear a slap across the face with a 
wet noodle! The Eighth Circuit’s decision, if not reversed, would have 
made it cost-effective to run the risk of a cease and desist order for 
short weighing. And when short weighing is practiced by one auction 
market in anarea, it attracts volume from other markets, which leads to 
short weighing by other markets in the area to hold their volume. % 
I am confident that the Eighth Circuit had no idea that its decision 
would totally destroy the agency’s check-weighing program. It had 
little knowledge of the weighing problem in the livestock industry (see 
In re Muehlenthaler, 37 Agric. Dec. 313, 331-32, 353-69, aff’d 
mem., 590 F.2d 340 (8th Cir. 1978)), and the Department’s check- 
weighing program. It is quite likely that the court was aware of only 
“four [prior] decisions of the Secretary in which suspensions of regis- 
tration [were] imposed for short-weighing consigned cattle” (454 F.2d 
at 114). Asa matter of fact, suspension orders in short-weighing cases 
had previously been issued by the Judicial Officer in 148 cases during 
the prior 25 years, with suspension periods of 5 years (1 case), 4 years 
(2 cases), 3 years (6 cases), 30 months (1 case), 2 years (6 cases), 20 
months (1 case), 18 months (6 cases), 16 months (2 cases), 15 months 
(2 cases), and 1 year (15 cases). Hence prior suspension orders of a 
year or longer had previously been issued for short weighing in 42 cases 
by the Judicial Officer during the 25-year period preceding Glover. A 
table listing the suspension periods imposed for false weighing or caus- 
ing false weighing of livestock from 1950 to January 1974 is set forth in 
In re Worsley, 33 Agric. Dec. 1547, 1584-92 (1974). The table is 


88 Jn re Muehlenthaler, 37 Agric. Dec. 313, 321, aff’d mem., 590 F.2d 340 (8th 
Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133 (1977), aff’d 
per curiam, 575 F.2d 879 (Sth Cir. 1978) (unpublished); Jn re Loretz, 36 Agric. 
Dec. 1087, 1095 n.5 (1977); In re Townsend, 35 Agric. Dec. 1604, 1622 
(1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1819 (1975); In 
re Worsley, 33 Agric. Dec. 1547, 1577 n.24 (1974); In re Trenton Livestock, 
Inc., 33 Agric. Dec. 499, 526 n.24 (1974), aff’d per curiam, 510 F.2d 966 (4th 
Cir. 1975) (unpublished); Jn re Speight, 33 Agric. Dec. 280, 317 n.24 (1974). , 
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summarized in the decision in that case (id. at 1576). The maximum 
suspension for short weighing was 5 years, the average 245 days and the 
median 90 days (id. at 1575-76). All but the last 12 of the 160 cases 
listed in the table were decided by the Judicial Officer prior to the 
Eighth Circuit’s decision in Glover. 

We do not know whether the Eighth Circuit would still have regarded 
the 20-day suspension in Glover as “unconscionable” if it had known 
of the 148 prior cases during the preceding 25 years in which the me- 
dian suspension period was about 90 days. Presumably, the Depart- 
ment’s appellate attorneys regarded the citation of four prior prece- 
dents involving 30-day suspension orders as sufficient to support the 
20-day suspension order involved in Glover. (It is not feasible within 
the limited confines of an appellate brief to fully educate each review- 
ing court as to the totality of facts bearing on an administrative sanc- 
tion). 

If the congressional purpose of this remedial legislation is to be 
achieved, and if any degree of national uniformity in sanctions is to be 
achieved, reviewing courts must not determine whether an administra- 
tively imposed suspension period is “reasonable” based on what sus- 
pension period they would have imposed. Rather, they should reverse 
only if the administrative sanction fails to meet the standards of the 
Administrative Procedure Act, i.e., if it is “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law” (5 U.S.C. 
§ 706(2)(A)). And it goes without saying that an administrative sus- 
pension period that greatly exceeds that which would have been im- 
posed by the reviewing court is not necessarily arbitrary, capricious, or 
an abuse of discretion. 

Respondents contend that the statutory criteria for determining the 
amount of a civil penalty under the Act (7 U.S.C. § 213(b)) should be 
read into the suspension provisions in 7 U.S.C. § 204 (Appeal Brief at 
48). That same argument was rejected in Jn re Saylor, 44 Agric. Dec. 
___, Slip op. at 497 (Sept. 20, 1985) (decision on remand), in which 
it is stated: 


Whether an 8-month suspension order will affect respon- 
dent’s ability to continue in business as a livestock dealer is 
irrelevant in this proceeding. In the case of civil penalties im- 
posed under the Act, the statute requires that ability to con- 
tinue in business be considered (7 U.S.C. § 213(b)) (see § 
XIX(C), infra). However, no such requirement is imposed by 
Congress with respect to suspension orders (7 U.S.C. § 204). 
When a provision is carefully included in one section of a stat- 
ute, and omitted in another section, it should not be implied in 
the place at which it is omitted. Lang v. Comm’r of Internal 
Revenue, 289 U.S. 109, 112 (1933); Corn Prods. Ref. Co. v. 
Benson, 232 F.2d 554, 562 (2d Cir. 1956). 
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It is the policy of this Department to impose severe sanctions for 
violations of any of the regulatory programs administered by the De- 
partment that are repeated or that are regarded by the administrative 
officials and the Judicial Officer as serious, in order to serve as an 
effective deterrent not only to the respondents, but also to other poten- 
tial violators. The basis for the Department’s severe sanction policy is 
set forth at great length in numerous decisions, e.g., Jn re Saylor, 44 
Agric. Dec. ___, slip op. at 498-520 (Sept. 20, 1985) (decision on 
remand), which is set forth with a clarifying change and some expan- 
sion in subsection C, infra. 56 
Considering respondents’ repeated and flagrant violations of their fidu- 
ciary obligations in the light of their previous history of similar viola- 
tions (subsection A, supra), the 10-year suspension period recom- 
mended by complainant and imposed by the ALJ is “reasonable.” 

Although the 10-year suspension period imposed here is twice as 
long as the longest suspension period previously imposed in a litigated 
case, 10-year sanctions have been imposed in a number of recent con- 
sent or default cases. Jn re Ozark County Cattle Co., 45 Agric. Dec. 
____ (Oct. 15, 1986) (consent order) (10-year suspension for failure 
to pay for livestock and check kiting); Jn re Palmer, 45 Agric. Dec. 
_____ (June 23, 1986) (default order) (10-year suspension to be re 


56 Severe sanctions issued pursuant to the Department’s severe sanction policy 
were sustained, e.g., in Jn re Blackfoot Livestock Comm’n Co., 45 Agric. Dec. 

(Mar. 7, 1986), aff’d, 810 F.2d 916 (9th Cir. 1987); In re Collier, 38 
Agric. Dec. 957, 971-72 (1979), aff’d per curiam, 624 F.2d 190 (9th Cir. 1980) 
(unpublished); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 
1362-63 (1978), aff’d, No. 78-3134 (D.N.J. May 25, 1979), aff’d mem., 614 
F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330-32, 
337-52, aff’d mem., 590 F.2d 340 (8th Cir. 1978); In re Mid-States Livestock, 
Inc., 37 Agric. Dec. 547, 549-51 (1977), aff’d sub nom. Van Wyk v. Bergland, 
570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 
1133-34 (1977), aff’d per curiam, 575 F.2d 879 (Sth Cir. 1978) (unpublished); 
In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff’d per 
curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff’d, No. 76-1613 (9th Cir. Mar. 
9, 1977), printed in 36 Agric. Dec. 467 (1977); In re Maine Potato Growers, 
Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); 
In reM. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff’d, 549 
F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 920 (1977); In re 
Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff’d per curiam, 524 
F.2d 977 (Sth Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 
145-60, aff’d per curiam, 524 F.2d 977 (Sth Cir. 1975); In re Marvin Tragash 
Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff’d, 524 F.2d 1255 (Sth Cir. 
1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), 
aff’d per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); Jn re Miller, 33 
Agric.’ Dec. 53, 64-80, aff’d per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974). 
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duced to 120 days if respondent makes full payment for $103,962.37 
worth of livestock); Jn re Corporate Capital Co., 45 Agric. Dec. 
(Jan. 10, 1986) (consent order) (10-year prohibition from operating 
subject to Act because of failure to pay for livestock, misrepresenting 
buying commissions and collecting from sellers on the basis of false 
representations). Consent and default decisions are not regarded as 
precedents in determining the sanction in litigated cases, but these con- 
sent and default cases reflect the administrative determination that 
10-year sanctions can, in appropriate circumstances, be reasonable. 

In addition, the sanctions imposed under the Packers and Stockyards 
Act in recent years have been much more severe than during earlier 
years, e.g., In re Welch, 45 Agric. Dec. __ (Sept. 25, 1986) (deci- 
sion as to Benson) ($10,000 civil penalty and 1-year prohibition from 
engaging in business subject to the Act); Jn re Garver, 45 Agric. Dec. 

(June 19, 1986), appeal docketed, No. 86-4081 (6th Cir. 
Nov. 28, 1986) (2-year suspension); Jn re Holiday Food Services, 
Inc., 45 Agric. Dec. __ (May 8, 1986) ($50,000 civil penalty), ap- 
peal docketed, No. 86-7332 (9th Cir. June 6, 1986); Jn re Corn State 
Meat Co., 45 Agric. Dec. __ (May 8, 1986) ($50,000 civil penalty); 
In re Blackfoot Livestock Commission Co., 45 Agric. Dec. 
(Mar. 7, 1986) (6-month suspension), aff’d, 810 F.2d 916 (9th Cir. 
1987); In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. 
Dec. __ (Feb. 27, 1986) (decision as to Millspaugh) (S—year sus- 
pension, but permitting respondent to be employed as an auctioneer 
after 1 year); Jn re Saylor, 44 Agric. Dec. __ (Sept. 20, 1985) (de- 
cision on remand) (8-month suspension and $10,000 civil penalty); Jn 
re ITT Continental Baking Co., 44 Agric. Dec. __ (Mar. 18, 1985), 
final consent decision, 44 Agric. Dec. ____ (Oct. 24, 1985) ($10,000 
civil penalty); Jn re Powell, 44 Agric. Dec. ____ (Mar. 7, 1985) 
(5-year suspension for failure to pay for livestock), appeal denied, 44 
Agric. Dec. ___—_—s (May 28, 1985) (appeal not timely filed); Jn re Mid- 
West Veal Distributors, 43 Agric. Dec. __ (July 13, 1984) ($77,000 
civil penalty, with $27,000 suspended); Jn re Mayer, 43 Agric. Dec. 
____ (Apr. 12, 1984) (decision as to Doss) (2-year suspension), ap- 
peal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Peterman, 
42 Agric. Dec. __— (Dec. 12, 1983), aff’d, 770 F.2d 888 (10th Cir. 
1985) ($20,000 civil penalty). 

In In re Garver, supra, 45 Agric. Dec. ____, slip op. at 17-21 
(June 19, 1986), it is explained that 2-to—S—year suspension orders are 
now issued in the case of serious failures to pay for livestock where 
30-to-—60-day suspension orders would have been issued in comparable 
cases a few years ago. 

Respondents’ violations are somewhat similar, but even more fla- 
grant, than the violations in Jn re Saylor, 44 Agric. Dec. 
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(Sept. 20, 1985) (decision on remand), in which an 8-month suspen- 
sion order and a $10,000 civil penalty were imposed for 14 violations in 
which respondent increased weights unlawfully. Here we have 17 viola- 
tions cheating principals out of about $40,000, while in Saylor we had 
14 violations cheating principals and purchasers out of about $10,000. 
Moreover, in Saylor only three of the violations involved a breach of 
fiduciary obligations, whereas here, all 17 violations involve a breach of 
fiduciary obligations. 

As stated above, violations of a fiduciary duty are regarded as par- 
ticularly serious violations of the Act. 5’ This was emphasized in Jn re 
Harry Klein Produce Corp., 46 Agric. Dec. ___, slip op. at 56-57 
(Feb. 6, 1987), quoting from Jn re Sol Salins, Inc., 37 Agric. Dec. 
1699, 1732-33 (1978), which, in turn, is quoting from Jn re Mandell, 
Spector, Rudolph Co., 24 Agric. Dec. 651, 695-96, 701 (1965), aff’d 
sub nom. Mandell, Spector, Rudolph Co. v. United States, 364 F.2d 
889 (3d Cir. 1966), cert. denied, 385 U.S. 1008 (1967): 


In addition, respondent was operating as a commission mer- 
chant or factor in consignment transactions and as a joint ven- 
turer in the joint account transaction, in both of which capaci- 
ties respondent had a fiduciary duty to account truly and cor- 
rectly, to keep adequate and accurate records identifying indi- 
vidual shipments of produce, to remit funds owing and not to 
commingle the goods of its principals or partners with its own 
or that of others. It is axiomatic that in this position of trust 
and confidence discrepancies or confusions created by respon- 
dent are to be resolved against it. * * * 


* * *& 


In determining the sanction to be imposed herein, it must be 
kept in mind that the major violations of the act found herein, 
that is, the violations of section 2(4) thereof, are, in our opin- 
ion, the most serious and flagrant type possible under the act. 
Such violations involve breaches of fiduciary duty by an agent 
to his principal and by a joint account partner to his joint ven- 
turer. The relationship of respondent to the shippers here was 
one of trust and confidence calling for a high degree of care, 
honesty and loyalty to the consignors and joint venturers. 


57 Midwest Farmers, Inc. v. United States, ;64 F. Supp. 91, 94-102 (D. 
Minn. 1945) (3-judge court); Jn re Welch, 45 Agric. Dec. ____, slip op. at 
26-27 (Sept. 25, 1986); Jn re Saylor, 44 Agric. Dec. ____, slip op. at 185 
(Sept. 20, 1985) (decision on remand); Jn re Bosma, 41 Agric. Dec. 1742, 
1744, 1751-54 (1982), aff’d in part & rev’d in part, 754 F.2d 804 (9th 
Cir.1984); In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 211-12 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); Jn re Collier, 38 
Agric. Dec. 957 (1979), aff’d per curiam, 624 F.2d 190 (9th Cir. 1980) (unpub- 
lished); Jn re Gus Z. Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 829 
(1979) 
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The sanction here should also be much more severe than the sanc- 
tion in Saylor because Saylor had not previously been involved in any 
violations under the Act, but respondents have been involved in two 
prior administrative proceedings and one criminal proceeding for simi- 
lar types of offenses, and the violations here were committed during the 
criminal probationary period. 

Respondents were well aware of the fact that it is unlawful to increase 
prices and weights when buying livestock on commission for principals, 
in view of the three prior actions against them for the same general type 
of offenses (§ XI(A), supra). Respondent Donaldson testified that he 
did not know that the Packers and Stockyards Administration had ju- 
risdiction of his activities in Canada, based on a telephone conversation 
with Mr. Paul E. Marone, complainant’s Regional Supervisor at Port- 
land, Oregon, and Mr. Robert A. Ellard, associate manager of a live- 
stock marketing trade association (Tr. 68-78, 789-90). But the trade 
association associate manager did not know that respondents were 
planning to bring the livestock into the United States (Tr. 750-51, 
753-56), and complainant’s Regional Supervisor, Mr. Marone, testi- 
fied that he told Mike Donaldson that complainant has jurisdiction over 
his activities if he buys livestock in Canada and ships them to the 
United States. Mr. Marone testified (Tr. 540-41): 


Q. Mr. Marone, do you recall receiving a telephone call 
from Mr. Donaldson in approximately April of 1982? 


A. : Yes, sir. 


Q. What did Mr. Donaldson ask you when he made that 
telephone call? 


A. Mr. Donaldson asked me if we had jurisdiction over 
Canadian cattle. 


Q. What was your response to that question? 


A. My response was we do not have jurisdiction in Canada 
on purchases and sales made in Canada by Canadian citizens. 


Q. Did Mr. Donaldson ask you anything else? 

A. Yes. He asked me if I was buying cattle in Canada and 
shipping them to the United States, would we have jurisdiction. 
Q. You just stated, and I quote, “if I was buying cattle”. 

Yes, sir. 
Who do you refer to by “I”? 
Mike Donaldson. 


So, he asked you if he was buying cattle? 
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A. “Yes, sir. 

Q. What was your response? 

A. I said, “Mike, we have jurisdiction over you and your 
operation.” 

The ALJ, who saw and heard the witnesses testify, resolved the con- 
flict in the testimony against respondents. He found (Initial Decision at 
25): 

14. No one in an authority or industry position ever told 
respondent Mike Donaldson that Canadian purchases of cattle 


for reshipment to the United States buyers were outside of the 
jurisdiction of the Packers and Stockyards Act. 

Accordingly, it is clear that respondents knowingly violated the Act 
when they increased prices and weights in the commission transactions 
involved here. But even if respondents had not known that their con- 
duct was unlawful, “ignorance of the law is never an excuse or even a 
mitigating circumstance in a disciplinary proceeding” before this De- 
partment because: 

If ignorance of the law were a mitigating circumstance, it 
would be a disincentive to licensees becoming familiar with the 
regulatory requirements under the Act, which would tend to 
thwart the purpose of this remedial legislation [i.e., the Perish- 
able Agricultural Commodities Act]. 

In re Steinberg Bros. Co., 43 Agric. Dec. ___, slip op. at 21 
(Dec. 26, 1984); accord In re Carter, 46 Agric. Dec. _, slip op. at 
14 (Mar. 3, 1987). 


C. U.S.D.A. Sanction Policy. 

It is the policy of this Department to impose severe sanctions for 
violations of any of the regulatory programs administered by the De- 
partment that are repeated or that are regarded by the administrative 
officials and the Judicial Officer as serious, in order to serve as an 
effective deterrent not only to the respondents but also to other poten- 
tial violators. This policy has been followed in all of the Department’s 
disciplinary proceedings since 1971 or 1972. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., Jn re Saylor, 44 Agric. Dec. __, 

slip op. at 498-520 (Sept. 20, 1985) (decision on remand). 5° The 
Department’s sanction policy is also discussed at length in Jn re 
Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

The imposition of a severe administrative sanction is never a pleasant 
task. A license suspension or revocation order prevents a person from 
engaging in his chosen business for a specified period, or permanently. 
This can cause great hardship, not only to the individual violator, but to 
his family, employees, and customers. 

It is much easier and more pleasant to be “charitable” to the viola- 
tor, putting more emphasis on his needs than the needs of society. The 
noted German philosopher Nietzsche observed a century ago: 
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There is a point in the history of society when it becomes so 
pathologically soft and tender that among other things it sides 
even with those who harm it, criminals, and does this quite 
seriously and honestly. Punishing somehow seems unfair to it, 
and it is certain that imagining “punishment” and “being sup- 
posed to punish” hurts it, arouses fear in it. “Is it not enough 
to render him undangerous? Why still punish? Punishing itself 
is terrible.” 5° 

Similarly, in administering regulatory programs, there is a danger that 
the agency may become so “pathologically soft and tender” that it fails 
to achieve the purpose of the legislators who enacted the remedial stat- 
utes. 

Since the Department of Agriculture administers approximately 50 
regulatory statutes-—more than any other agency--it is important that 
the Department administer the statutes in a manner to achieve the 
Congressional purposes. 

The administrative proceeding in this case does not partake of the 
essential qualities of a criminal proceeding. In permitting a person to 
engage in a Federally regulated business, the Government has, in ef- 
fect, granted him a privilege. Suspension of the privilege for failure to 
comply with the statutory standard “is not primarily punishment for a 
past offense but is a necessary power granted to the Secretary of Agri- 


s¢ The Department's severe sanction policy did not originate with Saylor, but, 
rather, was mentioned briefly in the first decision issued by the pre- 
sent Judicial Officer, Jn re Henner, 30 Agric. Dec. 1151, 1263-64 
(1971), and was further developed in numerous other decisions be- 
fore it was virtually finalized in Jn re Miller, 33 Agric. Dec. 53, 64-80 
(1974), aff’d per curiam, 498 F.2d 1088 (Sth Cir. 1974). Slight revi- 
sions (mostly editorial) to the sanction policy were made in Saylor. 


8@ Nietzsche, Beyond Good and Evil § 201, at 114 (1886; Kaufmann Trans., 
1966). 
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culture to assure a proper adherence to the provisions of the Act.” ® 

An administrative agency has the power to “impose a suspension as a 
‘sanction’ against specific conduct or because of its deterrence’ value 
-- either to the subject offender or to others similarly situated.” ®' 
The function of an administrative sanction is “deterrence rather than 
retribution” (Schwenk, The Administrative Crime, Its Creation and 
Punishment by Administrative Agencies, 51 Mich. L. Rev. 51, 85 
(1943)). Accordingly, since 1971 or 1972 the Department has fol- 
lowed the policy of imposing severe sanctions for repeated violations or 
violations that are regarded by the administrative officials and the Judi- 
cial Officer as serious, to serve as a deterrent not only to the respon- 
dent, but also to other potential violators. 

Socrates recognized that “the proper office of punishment is two- 
fold: he who is rightly punished ought either to become better and 
profit by it, or he ought to be made an example to his fellows, that they 
may see what he suffers, and fear and become better.” 

Similarly, Plato said that no man is to be punished “because he did 
wrong, for that which is done can never be undone, but in order that, 
in the future times, he, and those who see him corrected, may utterly 
hate injustice, or at any rate abate much of their evil-doing.” © 

The deterrent effect of punishment of one violator on potential viola- 
tors is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 


80 Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651, 659 (1st Cir. 1942). 
Accord Helvering v. Mitchell, 303 U.S. 391, 399 (1938); Kent v. Hardin, 425 
F.2d 1346, 1349 (Sth Cir. 1970); Blaise D’Antoni & Associates, Inc. v. SEC, 289 
F.2d 276, 277 (Sth Cir.), cert. denied, 368 U.S. 899 (1961); Eastern Produce 
Co. v. Benson, 278 F.2d 606, 610 (3d Cir. 1960); Cella v. United States, 208 
F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954); Irving Weis 
& Co. v. Brannan, 171 F.2d.232, 235 (2d Cir. 1948); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456 (7th Cir. 1943); Board of Trade of City of Chi- 
cago v. Wallace, 67 F.2d 402, 407 (7th Cir.), cert. denied, 291 U.S. 680 (1933); 
Farmers’ Livestock Comm’n Co. v. United States, 54 F.2d 375, 378 (E.D. Ill. 
1931). See, also, Steuart & Bros. v. Bowles, 322 U.S. 398, 406-07 (1943); 
Hawker v. New York, 170 U.S. 189, 189-200 (1898); Ex Parte Wall, 107 U.S. 
265, 287-90 (1882); Brown v. Wilemon, 139 F.2d 730, 731-32 (Sth Cir. 1944); 
Chamberlain, Dowling, and Hays, The Judicial Function in Federal Administra- 
tive Agencies 93-95 (1942). 


81 Pangburn v. CAB, 311 F.2d 349, 354 (1st Cir. 1962). Accord Hard v. CAB, 
248 F.2d 761, 763-65 (7th Cir. 1957), cert. denied, 355 U.S. 960 (1958); Wil- 
son v. CAB, 244 F.2d 773, 773-74 (D.C. Cir.), cert. denied, 355 U.S. 870 
(1957). 


62 2 The Great Ideas: A Syntopicon of Great Books of the Western World 
492-93 (1952) (Encyclopedia Britannica, Inc.). 


6 Id. at 492. 
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You shall stone him to death with stones. ... And all Israel 
shall hear, and fear, and never again do any such wickedness 
as this among you. 


The purpose of sanctions imposed by the Department is, in this re- 
spect, the same as one of the purposes of criminal penalties. In the 
field of criminal law, one of the primary purposes of the penalty im- 
posed on a particular violator is to deter other potential violators. 


[P]unishment, in this context [i.e., “general prevention” ], is 
used not to prevent future violations on the part of the crimi- 
nal, but in order to instill lawful behavior in others. ® 


[”Deterrence”] is aimed at the protection of society. By 
making a certain action a punishable offense, we expect that 
people will refrain from committing the offense through fear of 
punishment... . 


The purpose of punishment as a deterrent... is also to 
demonstrate to the potential offender the consequences if he 
violates the law. ® 


[T]he deterrent value of a correctional system is not re- 
stricted to those who come into direct contact with it but ap- 
plies to the whole population. 


[I]t is a primarily preventive consideration--having an eye to 
what is necessary to keep the people reasonably law-abiding-- 
which today’s legislators have in mind, too, when they define 
crimes and stipulate punishments. °®7 


[PJolice regulations which are such commonplaces in mod- 
ern times: traffic ordinances, building codes, . . . regulations 
governing commerce, etc. Here there is no doubt that punish- 
ment for infraction has primarily a general-preventive func- 
tion. Here nearly all of us are potential criminals. ® 


The purpose of punishment, be it a criminal sentence, a civil 
penalty, or punitive damages, is not to inflict suffering or to 
impose a loss on the offender. Its object is to act as a deter- 
rent: first to discourage the offender himself from repeating his 
transgression; and, second, to deter others from doing likewise. 


64 Andenaes, The General Preventive Effects of Punishment, 114 U. of Pa. L. 
Rev. 949, 982 (1966). 


86 Gardiner, The Purposes of Criminal Punishment, 21 Mod. L. Rev. 117, 121 
(1958). 


8° Gould and Namenwirth, Contrary Objectives: Crime Control and the Rehabili- 


tation of Criminals, in Douglas, Crime and Justice in American Society 237, 246 
(1971). 


87 Andenaes, General Prevention - Illusion or Reality?, 43 The J. of Crim. L., 
Criminology and Police Sci. 176, 177 (1952-53). 


6° Jd. at 182. 





("Sentencing is”] an exacting task in which the Court under- 
takes to . . . impose a sentence which will best protect society, 
deter others and punish . . . the offender. 7° 


More controversial but certainly no less important [than de- 
terrence of the individual violator] is the need for deterrence, 
“general prevention,” of potential criminals who may be dis- 
suaded trom crime by the threat and the administration of pen- 
alties. 7 


Penalties are not provided as punishment for the individual 
who has gone wrong. Their imposition is alone justified for the 
effect the punishment may have upon the convict in preventing 
him from continuance in crime and in teaching him that “the 
way of the transgressor is hard.” But the still greater effect to 
be attained is the deterrent effect the sentence may have upon 
those who may be inclined to follow the criminal course upon 
which the convict has embarked. 72 


[D]eterrence looks sme oa at the 2 potential criminal outside 
the dock [of the courtroom]. 


Punishment can protect society sie deterring potential of- 
fenders . 


[T]he greater the penalty, the “higher the costs associated 
with criminal activity,” and the higher these costs, the fewer 
crimes committed. 7 


One of these goals [of law] is deterrence by means of pun- 


ishment. We punish in order to deter people from engaging in 
the undesirable conduct which we call a crime... . [DJ]eter- 
rence, addresses itself, . . . both to the individual himself--we 
hope he will be deterred in the future-—and to the entire com- 
munity. 76 
Perhaps the most salient authority for the proposition that one of the 
primary ends of punishment is to serve as a deterrent to other potential 


8° Collins v. Brown, 268 F. Supp. 198, 201 (D.D.C. 1967). 


70 United States v. Mandracchia, 247 F. Supp. 1, 4 
(D.N.H. 1965). 


7 Tappan, Crime, Justice and Correction 243 (1960). 


72 Id. at 243 n.5, quoting from People v. Gowasky, 219 App. Div. 19, 24-25; 
219 N.Y.S. 373, 380 (1926), aff'd, 244 N.Y. 451, 155 N.E. 737 (1927). 


79 Fitzgerald, Salmond on Jurisprudence § 15, at 94 (12th ed. 1966). 
* Wid. 


76 Berns, Justified Anger: Just Retribution, 3 Imprimis 3 (June 1974). 
7 Puttkammer, Administration of Criminal Law 8 (1953). 
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violators is Chief Justice William Howard Taft’s statement written in 
1928: 


[T]he chief purpose of the prosecution of crime is to punish 
the criminal and to deter others tempted to do the same thing 
from doing it because of the penal consequences. 77 
Johannes Andenaes, a leading authority from the University of Oslo, 
makes the same point, as follows: “From the point of view of sheer 
logic one must say that general prevention--i.e., assurance that a mini- 
mum number of crimes will be committed--must have priority over 
special prevention-- i.e., impeding a particular criminal from future 
offenses.” 78 
In other words, it is more important to the general welfare of society 
to consider the effect that a sanction will have on other potential viola- 
tors than to consider the sanction needed to prevent the particular indi- 
vidual from again violating the law. In fact, it is not uncommon to have 
certain types of offenses committed where “there will practically never 
be an individual preventive need for punishment” and yet punishment 
“is necessary for general prevention.” 79 
Whether punishment achieves the objective of deterring others from 
violating the law is questioned by some authorities, ®° but affirmed by 
many others. 


As an argument for the abolition of the deterrent doctrine, it 
is often maintained that neither the threat nor application of 
penalties does prevent crime. This position reflects the simplis- 
tic notion, too commonly prevailing in matters of social action, 
that nothing has been achieved merely because not everything 
is accomplished that we should like. It is sometimes said that 
high crime rates prove that sanctions do not deter or that pen- 
alties actually invite the crimes of men who seek punishment to 
dissolve their feelings of guilt. With tiresome frequency the 
illustration is cited of the pickpockets who actively plied their 
trade in the shadow of the gallows from which their fellow 
knaves were strung. These assertions have a superficial rele- 
vance but they do not dispose of the issue by any means. 


Persons with a will to believe in the efficacy of an exclusively 
individualistic and positivistic correctional system often quote 
the words of Warden Kirchwey. His patent oversimplifications 
of man’s behavioral motivations should be noted, for this sort 


77 Menninger, The Crime of Punishment 194 (1968). The original staw....t of 
Chief Justice Taft’s position appeared in his article, Toward a Reform of the 
Criminal Law, in The Drift of Civilization (1929). 


7@ Andenaes, The General Preventive Effects of Punishment, 114 U. of Pa. L. 
Rev. 949, 952 (1966). 


7@ Andenaes, General Prevention - Illusion or Reality?, 43 The J. of Crim. L., 
Criminology and Police Sci. 176, 196 (1952-53). 
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of loose thinking and naive criminological idealism pervert the 
ends of correction. (Footnote omitted). 


It is true, certainly, that the Classical doctrine of deterrence 
appears crudely oversimple in the light of modern conceptions 
of human behavior. In terms of reasonable goals for today it 
proposed to accomplish both too much and too little. This 
doctrine of deterrence was substantially more sound, however, 
than the position taken by those who deny any preventive ef- 
fect to criminal sanctions. It is maintained here that the penal 
law and its application do in fact deter; indeed, with the declin- 
ing efficacy of other forms of social control, it must be relied 
upon increasingly to maintain standards of behavior that are 
essential to the survival and security of the community. A 
complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the popula- 
tion any more than can its success by the law obedience of the 
great preponderance of men. (Footnote omitted). The matter 
is not so simple. ®' 


[As to studies] indicating that the death penalty is ineffective 
as a deterrent to murder, their very broad interpretation has 
rendered a disservice to the more general issue of punishment 


80 See, e.g., Menninger, The Crime of Punishment at viii, 9, 108, 113, 206-08 
(1968). However, even though Menninger believes that our present system of 
punishing criminals is a “crime” (id. at 28, 86, 280), he favors “penalties” for 
violators. He states (id. at 202-03): 


Certainly the abolition of punishment does not mean the omission or 
curtailment of penalties; quite the contrary. Penalties should be greater 
and surer and quicker in coming. I favor stricter penalties for many of- 
fenses, and more swift and certain assessment of them. 


But these are not punishments in the sense of long-continued torture-- 
pain inflicted over years for the sake of inflicting pain. If I drive through 
a red light, I will be and should be penalized. 


If we disregard traffic signals we are penalized, not punished. If our 
offense was a calculated “necessity” in an emergency, then the fine is the 
“price” of the exception. 


All legal sanctions involve penalties for infraction. But the element of 
punishment is an adventitious and indefensible additional penalty; it 
corrupts the legal principle of guid pro quo with a “moral” surcharge. 
Punishment is in part an attitude, a philosophy. It is the deliberate in- 
fliction of pain in addition to or in lieu of penalty. It is the prolonged and 
excessive infliction of penalty, or penalty out of all proportion to the of- 
fense. 


81 Tappan, Crime, Justice and Correction 245-46 (1960). 
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as a deterrent to all kinds of criminal behavior. Such an ex- 
pansive conclusion is obviously not justified since murder is, in 
many ways, a unique kind of offense often involving very strong 
emotions. & 


It is naive to suppose that punishment exists in a vac- 
uum and is unrelated to the specific kinds of acts and the 
meaning which the punishment has for the actor. ® 

That sanctions do, in fact, serve as a deterrent to “white-collar” 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, 
violators of the Sherman Antitrust law are relatively free from 
criminal prosecution, though the imposition of punishment 
would be maximally effective with this type of offense. ® 


An intensive study of parking violators indicates that... an 
increase in the severity and certainty of punishment does act as 
a deterrent to further violation. These findings suggest the ne- 
cessity for a reappraisal of current thinking. Studies demon- 
strating the ineffectuality of punishment as a deterrent to cer- 
tain types of offenses should not be interpreted to mean that 
punishment is ineffective in deterring all types of offenses. 

Since one of the main purposes of a criminal law sentence is to deter 
other potential violators from committing similar violations, it follows, a 
fortiori, that one of the main purposes of an administrative law sanction 
is to deter other potential violators. 

In criminal law, “[rjetribution or social retaliation, though persis- 
tently criticized by modern advocates of a progressive penology, contin- 
ues to be a major ingredient of our penal law and of our correctional 
system.” 86 “The principle of retribution was formulated in the lex 
talionis, the Mosaic doctrine expressed in Deuteronomy, 19:21: 
*Thine eye shall not pity, but life shall go for life, eye for eye, tooth for 


82 Chambliss, The Deterrent Influence of Punishment, 12 Crime & Deling. 70, 
71 (Jan. 1966). 


= Gt. S75. 


® Chambliss, Types of Deviance and the Effectiveness of Legal Sanctions, 1967 
Wis. L. Rev. 703, 716 (emphasis supplied). 


86 Chambliss, The Deterrent Influence of Punishment, 12 Crime & Deling. 70 
(Jan. 1966). 


8 Tappan, Crime, Justice and Correction 241 (1960). See, also, Berns, Justi- 
fied Anger: Just Retribution, 3 Imprimis (June 1974); 2 The Great Ideas: A 
Syntopicon of Great Books of the Western World 488-92 (1952) (Encyclopedia 
Britannica, Inc.). 





tooth, hand for hand, foot for foot.” §7 

But retribution or social retaliation is not one of the objectives of 
administrative sanctions--they are to “assure a proper adherence to 
the provisions of the Act” (Nichols & Co. v. Secretary of Agriculture, 
supra note 60). Deterrence--both as to the individual violator, and as 
to other potential violators—--is the objective of an administrative sanc- 
tion. 

To serve as an effective deterrent to potential violators of a regula- 
tory statute, administrative sanctions must be severe; sanctions which 
are too lenient, rather than being a deterrent, will serve as a catalyst for 
violations by others. Not all criminologists, sociologists, or jurists share 
this view; but many noted authorities do. 


Since the power of a legal threat to function as a simple de- 
terrent comes from the unpleasantness of the consequences 
threatened, one natural strategy for increasing the deterrent 
efficacy of threats is to increase the severity of threatened con- 
sequences. The theory of increased penalties as a marginal 
deterrent is simple and straightforward: all other things being 
equal, an increase in the severity of consequences threatened 
should reduce the number of people willing to run the risk of 
committing a particular criminal act. 


A [W]hen penalties for criminal activity that many people 
find attractive are quite low, thereby making crime a reason- 
able alternative to legitimate means of obtaining gratification 
for many persons, even a high probability of apprehension may 
leave a high rate of the threatened behavior, and increases in 
the severity of threatened consequences can be expected to 
have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in rela- 
tion to the benefits obtainable through criminal means. . . . ® 


. [I]f potential offenders believe that their chances of 
apprehension cannot be dismissed, the risk of a high penalty 
provides more incentive to avoid crime than the risk of a low 
penalty... . 9 


. [I]t is likely that increases in the severity of threatened 
consequences are more or less significant, depending on the 
relationship between size of penalty increase and size of base 


87 Tappan, Crime, Justice and Correction 241 n.3 (1960). 


8° Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A Mono- 
graph Series, National Institute of Mental Health - Center for Studies of Crime 
and Delinquency 83-84 (DHEW Pub. No. (ADM) 74-10, 1971). 


88 Jd. at 84. 
ee Id. at 85. 
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penalty. 9% 


If we are hopeful of the curative effects of a threat, we have 
to make the threat unpleasant, which is another way of saying 
that we have to be severe. 
Dr. Zimring, a noted authority, capsulizes this concept in answering 
the question, “how can the legal system make the best use of variations 
in severity [of sanctions] to achieve social defense?” by stating: 


One answer is that, since the goal of all legal threats is to 
keep the population law abiding, the potential effectiveness of 
variations in severity of threatening consequences should be 
used to create the widest possible distinction between criminal 
and noncriminal behavior by threatening all types of serious 
crime with penalties which are as severe as possible. The aim 
of this strategy is to create a walled fortress around criminal 
activity by using the full power of threatened consequences to 
keep potential criminals from becoming actual criminals. 


Another possible strategy would be to threaten all serious 
crimes with major penalties, but to save a considerable amount 
of variation in threatened penalties to underscore distinctions 
between types of crime, as well as between serious crime and 
law-abiding behavior. % 

Johannes Andenaes, of the University of Olso, regarded by many as 
one of the most distinguished of the modern scholars writing about de- 
terrence, states that “The simplest way to make people more law- 
abiding, therefore, is to increase the punishment.” % Mr. Andenaes 
believes that “Feuerbach’s formula of psychological coercion: the risk 
for the lawbreaker must be made so great, the punishment so severe, 
that he knows he has more to lose than he has to gain from his crime” 
has a “certain validity” as to violators of “economic regulations.” % 
“[E]conomic crimes,” to utilize his epithet, are clearly within the pur- 
view of the foregoing severity doctrine, such crimes being violations of 
“governmental regulation of the economy: price violations, rationing 
violations, unlawful foreign exchange transactions, offenses against 


8 Id. at 89. 


82 Puttkammer, Administration of Criminal Law 16-17 (1953). 


88 Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A Mono- 
graph Series, National Institute of Mental Health - Center for Studies of Crime 
and Delinquency 90 (DHEW Pub. No. (ADM) 74-10, 1971). 


® Andenaes, General Prevention - Illusion or Reality?, 43 The J. of Crim. L., 
Criminology and Police Sci. 176, 191 (1952-53). 


Id. at 178-79, 185. 





workers protection, disregard of quality standards, and so on.” % 

The applicability of severe sanctions to deter violations of “regula- 
tions governing commerce” and other “economic” regulations is suc- 
cinctly treated by Andenaes: 


I shall begin with a group of crimes which play a modest role 
in the literature but which have a good deal of practical impor- 
tance and are good for illustration, all these police regulations 
which are such commonplaces in modern times: traffic ordi- 
nances, building codes, laws governing the sale of alcoholic 
beverages, regulations governing commerce, etc. Here there is 
no doubt that punishment for infraction has primarily a gen- 
eral-preventive function. Here nearly all of us are potential 
criminals. A public-spirited citizen has, of course, certain inhi- 
bitions against breaking laws and regulations. But experience 
shows that moral and social inhibitions against breaking the law 
are not enough in themselves to insure obedience, where there 
is conflict with one’s private interests. Thus the extent to 
which there can be effective enforcement by means of punish- 
ment determines to what extent the rules are actually going to 
be observed. 


. A large number of the people who are affected by eco- 
nomic regulations . . . feel no strong moral inhibition against 
infraction. They often find excuses for their behavior in politi- 
cal theorizing: they oppose the current government’s regulative 
policies. ... Yet the matter of obedience or disobedience can 
often have important economic consequences. ... In this 
area, at any rate, Feuerbach’s law of general prevention has a 
certain validity: it is necessary that consideration as to the risk 
involved in breaking the law should outweigh consideration of 
the advantages to breaking the law. 

Andenaes is careful to note that severity of punishment has a more 
salient effect on crimes, like economic violations, “committed after 
careful consideration . . . than for crimes which grow out of emotions 
or drives which overpower the individual (e.g. the so-called crimes of 
passion).” 99 

Isaac Ehrlich, in one of the most sophisticated analyses of criminal 
activity ever made, using a simultaneous equation model for a regres- 
sion analysis involving fourteen variables, found that the “rate of spe- 
cific crime categories, with virtually no exception, varies inversely with 
estimates of the probability of apprehension and punishment by impris- 
onment .. . and with the average length of time served in state pris 


96 Id. at 184. 
87 Jd. at 182. 


med, at 183. 
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OM... 7 
Similarly, Professor Gordon Tullock states that “multiple regression 
studies show that increasing the frequency or severity of the punish- 
ment does reduce the likelihood that a given crime will be committed.” 
101 Professor Tullock concludes: “We have an unpleasant method-- 
deterrence-- that works, and a pleasant method--rehabilitation-—-that 
(at least so far) never has worked.” 1° 
My views with respect to the necessity for severe sanctions for serious 
violations, in order to achieve the Congressional purpose of the Depart- 
ment’s regulatory programs, were set forth in Jn re Sy B. Gaiber & Co., 
31 Agric. Dec. 843, 850-51 (1972) (ruling on reconsideration), as fol- 
lows: 
Congress enacted the remedial regulatory programs admini- 
stered by the Department because of a need for economic law 
and order in the marketplace. The administrative sanctions 


imposed against violators of such regulatory programs should 
tend to achieve that purpose. 


Persons who engage in a regulated business have been 
granted a privilege. Suspension or revocation of the privilege 
for failure to comply with the statutory standards is a necessary 
power granted to the Secretary to assure a proper adherence to 
the regulatory program (see the cases cited in the Decision and 
Order herein, p. 47). Just as a lawyer may lose his privilege to 
practice law if he embezzles a client’s funds or engages in other 


serious violations, a futures commission merchant, broker, or 
trader who manipulates a futures market or engages in other 
serious violations may lose his privilege to engage in futures 
trading. 

It is the general administrative practice under the Department’s regu- 
latory programs to institute formal actions only as to violations regarded 
as serious or repeated. Many minor violations are disposed of with a 
warning letter or an informal stipulation. Hence it is to be expected 
that the relatively few formal cases which are instituted will generally 
warrant relatively severe sanctions. 

To summarize, a strong argument can be made in support of any 
philosophy of punishment or sanctions, ranging from extremely light to 
very severe. There are many excellent judges, criminologists, and soci- 
ologists at either end of the poles of this issue; many others take a 
position between the poles. For the reasons set forth above, where the 


se Id. at 192. 


100 Ehrlich, Participation in Illegitimate Activities: A Theoretical and Empirical 
Investigation, 81 J. of Pol. Econ. 545 (May-June 1973). 

101 = Tullock, Does Punishment Deter Crime?, 36 The Pub. Interest 103, 109 
(1974) (emphasis supplied). 


woz Id. at 110. 





violation is either repeated or regarded by the administrative officials 
and the Judicial Officer as serious, this Department imposes severe 
sanctions to deter future violations by the respondent and others. 

Another principle in determining the sanction to be imposed in a 
particular case is that, in general, there should be a reasonable relation- 
ship between the sanction and the unlawful practices found to exist. 1% 
In other words, the more serious the violation is regarded to be by the 
administrative officials and the Judicial Officer, the more severe should 
be the sanction. Even though punishment for the sake of punishment 
is not a relevant consideration in the field of administrative law, the 
principle of having a reasonable relationship between the violation and 
the sanction still has validity in a case of this nature. This is because in 
order to achieve the major Congressional purposes of the regulatory 
program, it is more important to deter violations the administrative offi- 
cials and the Judicial Officer regard as serious, than it is to deter viola- 
tions they regard as minor. Hence a severe sanction for a violation 
regarded by the administrative officials and the Judicial Officer as seri- 
ous will have a greater deterrent effect than a milder sanction for a 
lesser violation, and thus will tend to effectuate the major objectives of 
the regulatory program. 

In determining sanctions to be imposed by the Department, great 
weight is given to the recommendation of the officials charged with the 
responsibility for administering the regulatory program. See Jn re Sy B. 
Gaiber & Co., 31 Agric. Dec. 843, 845-46 (1972) (ruling on reconsid- 
eration). Such administrative officials, during the day-to-day admini- 
stration of a regulatory program, develop a “feel” for the severity of 
sanctions needed to serve as a deterrent to violations that cannot be 
developed by the Administrative Law Judges or the Judicial Officer, 
who come in contact with only a small part of the regulatory program. 

The recommendation) of the administrative officials as to the sanction 
is not, of course, controlling. For example, if some of the allegations 
are not proven or if there are mitigating circumstances not taken into 
consideration by the administrative officials, the sanction may be con- 
siderably less than that recommended by them. See, e.g., In re Ameri 


109 Kent v. Hardin, 425 F.2d 1346, 1349-50 (Sth Cir. 1970); G.H. Miller & 
Co. v. United States, 260 F.2d 286, 295-97 (7th Cir. 1958) (en banc), cert. 
denied, 359 U.S. 907 (1959); Daniels v. United States, 242 F.2d 39, 42 (7th 
Cir.), cert. denied, 354 U.S. 939 (1957); Irving Weis & Co. v. Brannan, 171 
F.2d 232, 235 (2d Cir. 1948); In re Romoff, 31 Agric. Dec. 158, 177 (1972); In 
re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1596 (1971). See, also, 
American Power Co. v. SEC, 329 U.S. 90, 112-18 (1946); Phelps Dodge Corp. 
v. Labor Board, 313 U.S. 177, 194 (1941); Great Western Food Distrib., Inc. v. 
Brannan, 201 F.2d 476, 484 (7th Cir.), cert. denied, 345 U.S. 997 (1953); In re 
Electric Power & Light Corp., 176 F.2d 687, 692 (2d Cir. 1949); Wright v. SEC, 
112 F.2d 89, 95 (2d Cir. 1940). 
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can Fruit Purveyors, Inc., 30 Agric. Dec. 1542 (1971). But if the 
alleged violations are proven, and it appears that the administrative 
officials have fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed to 
serve as an effective deterrent to the respondent and to other potential 
violators is given great weight. 

Insofar as practicable, the sanctions imposed under a regulatory Act 
against comparable violators for comparable violations should be rea- 
sonably uniform. 1% From the beginning, the Judicial Officer has rec- 
ognized that “[dl]isciplinary action taken under [a regulatory] act 
should follow some general pattern, . . . so that one order will not be 
entirely out of line with another involving similar violations.” 1 Ac- 
cordingly, counsel should, in all cases, in their briefs and arguments, 
refer to relevant prior cases under the Act which should be considered 
in determining the appropriate sanction to be imposed in the particular 
case, in the event a violation is found to have occurred. 

In determining whether one case is comparable to another, all of the 
relevant facts and circumstances must be considered, such as the na- 
ture of the violations, the nature of the respondents’ businesses, the 
respondents’ prior record as to violations, and prior warnings given to 
the respondents. 

Also, the goal of uniform sanctions for comparable violations neces- 
sarily applies only to contested cases. Consent orders issued without a 
hearing are given no weight in determining the sanction to be imposed 
in a litigated case. In a case where a consent order is agreed to by the 


104 Inequality in judicial sentencing occurs “every day, often in different ‘¢ourt- 
rooms in the same courthouse. Two boys fail to report for military induction--one 
is sentenced to five years in prison, the other gets probation and never enters a 
prison. One judge sentences a robber convicted for the third time to one year in 
prison, while another judge on the same bench gives a first offender ten years. 
One man far more capable of serious crime than another and convicted of the 
same offense may get a fine, while the less fortunate and less dangerous person is 
sentenced to five years in the state penitentiary.” Clark, Crime in America 224 
(1970). There is no excuse for such erratic sanctions in administrative discipli- 
nary proceedings before a single agency. (The desired uniformity will not be 
achieved, however, if reviewing courts, with their divergent viewpoints as to “pun- 
ishment” and the proper balance between the public interest and parochial inter- 
ests, substitute their judgment for that of the agency as to the sanction policy 
needed to effectuate the congressional purpose.) 


105 In re Watkins Comm’n Co., 4 Agric. Dec. 395, 400 (1945). See, also, Jn re 
Romoff, 31 Agric. Dec. 158, 177 (1972); In re American Fruit Purveyors, Inc., 
30 Agric. Dec. 1542, 1595-96 (1971); In re Poovey, 27 Agric. Dec. 1512, 
1520-22 (1968); In re Fairbank, 27 Agric. Dec. 1371, 1384 (1968), aff’d, 429 
F.2d 264 (9th Cir.), cert. denied, 400 U.S. 943 (1970); In re Boone Livestock 
Co., 27 Agric. Dec. 475, 503 (1968); In re Silver, d/b/a Chambersburg Livestock 
Sales, 21 Agric. Dec. 1438, 1452 (1962). 


448 





parties, there is no record or argument to establish the basis for the 
sanction. It may seem less than appears warranted because of prob- 
lems of proving the allegations of the complaint or because of mitigating 
circumstances not revealed to the Administrative Law Judge or the Ju- 
dicial Officer. Other circumstances, such as personnel and budget con- 
siderations and the delay inherent in litigation, may also cause a con- 
sent order to seem less severe than appropriate. Conversely, a consent 
order may seem more severe than appears warranted because of aggra- 
vated circumstances not revealed by the complaint. 

In some cases, following the “deterrent policy” set forth above may 
lead to the imposition of a sanction more severe than the sanctions 
previously imposed under the Act for similar violations. If so, uniform- 
ity must yield to effectiveness. An effective sanction will be issued in 
such cases even if it is more severe than sanctions previously imposed 
for similar violations. In such circumstances, uniformity will be 
achieved only as to cases subsequent thereto. 

In other words, uniformity is a desirable goal; but it is not an absolute 
requirement. A respondent has no inherent right to a sanction no 
more severe than that applied to others. See Hiller v. SEC, 429 F.2d 
856, 858-59 (2d Cir. 1970); G.H. Miller & Co. v. United States, 260 
F.2d 286, 296 (7th Cir. 1958), cert. denied, 359 U.S. 907 (1959). As 
the Court held in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 
186-87 (1973): 


We read the Court of Appeals’ opinion to suggest that the 
sanction was “unwarranted in law” because “uniformity of 
sanctions for similar violations” is somehow mandated by the 
Act. We search in vain for that requirement in the _ stat- 
ute. . . . The employment of a sanction within the authority of 
an administrative agency is thus not rendered invalid in a par- 
ticular case because it is more severe than sanctions imposed in 
other cases. 


An agency is free to reconsider sanctions previously imposed without 
prior notice. FCC v. WOKO, Inc., 329 U.S. 223, 228 (1946); Conti- 
nental Broadcasting, Inc. v. FCC, 439 F.2d 580, 582-84 (D.C. Cir. 
1971); NLRB v. Majestic Weaving Co., 355 F.2d 854, 860 (2d Cir. 
1966) (quoted with approval in Davis, Administrative Law Treatise § 
17.08, at 604 (1970 Supp.)). In FCC v. WOKO, Inc., 329 U.S. 223, 
228 (1946), the Court held: 


Much is made in argument of the fact that deceptions of this 
character have not been uncommon and it is claimed that they 
have not been dealt with so severely as in this case... . The 
mild measures to others and the apparently unannounced 
change of policy are considerations appropriate for the Com- 
mission in determining whether its action in this case is too 
drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all 
times as it has dealt with some that seem comparable. 
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As I stated in Jn re Sy B. Gaiber & Co., 31 Agric. Dec. 843, 850 
(1972) (ruling on reconsideration): 


In any case in which the Judicial Officer determines that the 
sanctions previously imposed for similar violations are not ade- 
quate under present circumstances to effectuate the purposes 
of the regulatory program, a more severe sanction will be im- 
posed in that case, rather than merely announcing that in fu- 
ture cases the sanction will be increased. An administrative 
agency is free to reconsider sanctions previously imposed with- 
out prior notice (see Jn re Louis Romoff, 31 Agriculture Deci- 
sions 158, 186, and cases cited therein), and such practice will 
be routinely followed. Persons who intentionally violate a regu- 
latory program are not playing a game under which they are 
entitled to consider the sanctions previously imposed for similar 
violations and determine whether they want to run the risk of 
detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against 
them. 

To conclude this portion of the extended discussion as to the Depart- 
ment’s sanction policy, Congress has determined that there is a need 
for Federal regulation of the agricultural marketing system. To achieve 
the Congressional purposes with respect to the various remedial statutes 
administered by the Department, severe sanctions must be imposed for 
violations regarded by the administrative officials and the Judicial Offi- 
cer as serious. We have no reasonable alternative. “For whatever our 
opinion may be on the question of free versus controlled economy, 
there is no denying that ineffective regulation is the worst arrangement 
of them all.” 1% 

Turning now to other aspects of the Department’s sanction policy 
that have previously been separately stated, case-by-case, rather than 
included as part of the overall sanction policy, evidence of current 
compliance with the Department’s regulatory programs is totally irrele- 


106 Andenaes, General Prevention - Illusion or Reality?, 43 The J. of Crim. L., 
Criminology and Police Sci. 176, 184 (1952-53). 
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vant in determining the sanction for past violations. 1°? And an admin- 
istrative sanction is imposed where a violation has been proven regard- 
less of the respondent’s contention that others have similarly violated 
the Act and have not been proceeded against. 1% 

A sanction is not reduced merely because the violator did not know 
the procedure required by the Act and regulations. 19° Similarly, where 
the Act makes principals liable for the acts of their agents, a sanction is 
not reduced merely because a principal had no knowledge of the viola- 
tion. 1° In addition, the fact that the corporate officer primarily re- 
sponsible for the corporation’s violations is deceased when the order is 
issued is not a mitigating circumstance as to the corporation. 1"! Fur- 
thermore, if the Judicial Officer determines that a violation occurred, 
the sanction is not reduced merely because the Administrative Law 
Judge held that no violation occurred. 112 I 


107 Jn re Mountainside Butter & Egg Co., 38 Agric. Dec. 789, 800 (1978) (re- 
mand order), final decision, 39 Agric. Dec. 862, 863-64 (1980), aff’d, No. 
80-3898 (D.N.J. June 23; 1982), aff’d mem., 722 F.2d 733 (3d Cir. 1983), 
cert. denied, 104 S. Ct. 1417 (1984); Jn re American Fruit Purveyors, Inc., 38 
Agric. Dec. 1372, 1387-88 (1979), aff’d per curiam, 630 F.2d 370 (Sth Cir. 
1980), cert. denied, 450 U.S. 997 (1981); In re L.R. Morris Produce Exch., 
Inc., 37 Agric. Dec. 1112, 1120 (1978); In re Breckenridge Auction & Sales Co., 
36 Agric. Dec. 1522, 1530 (1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
135, aff’d per curiam, 524 F.2d 977 (Sth Cir. 1975); In re Miller, 33 Agric. Dec. 
53, 62, 81, aff’d per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974); and see In re 
Catanzaro, 35 Agric. Dec. 26, 35 (1976), aff’d, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467. 


108 Jn re American Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1385 (1979), 
aff’d per curiam, 630 F.2d 370, 374 (Sth Cir. 1980), cert. denied, 450 U.S. 997 
(1981); In re King Meat Co., 42 Agric. Dec. 726, 733-35 (1983) (order on re- 
mand), aff’d, No. CV 81-6485 (C.D. Cal. Aug. 11, 1983) (reinstating nunc pro 
tunc original order of Oct. 20, 1982, aff’g 40 Agric. Dec. 1468), aff’d, 742 F.2d 
1462 (9th Cir. 1984) (unpublished); and see Midwest Farmers, Inc. v. United 
States, 64 F. Supp. 91, 96-97 (D. Minn. 1945) (3-judge ct.) (evidence that oth- 
ers violated Act properly rejected). 


108 Jn re Carter, 46 Agric. Dec. , Slip op. at 14 (Mar. 3, 1987); In re Stein- 
berg Bros. Co., 43 Agric. Dec. , Slip op. at 21 (Dec. 26, 1984). 


110 In re Esposito, 38 Agric. Dec. 613, 621-22 (1979). 


1 In re Blackfoot Livestock Comm’n Co., 45 Agric. Dec. (Mar. 7, 1986), 
aff’d, 810 F.2d 916 (9th Cir. 1987). 


"12 In re Corona Livestock Auction, Inc., 36 Agric. Dec. 1285, 1309 (1977), 
rev’d on other grounds, 607 F.2d 811 (9th Cir. 1979); In re M. & H. Produce 
Co., 34 Agric. Dec. 700, 703-05, 748-52 (1975), aff’d mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re American Commodity Bro- 
kers, Inc., 32 Agric. Dec. 1765, 1767, 1796-1800 (1973); In re Henner, 30 
Agric. Dec. 1151, 1153-55, 1263-64 (1971). 
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The fact that a violator’s customers are satisfied with the transactions 
is irrelevant in determining the sanction. 15 

The length of a suspension order for a large operator may be some- 
what shorter than in the case of a comparable violation by a smaller 
registrant because the suspension of an unusually large registrant has a 
much greater monetary effect than the similar suspension of a smaller 
registrant. 14 However, no effort is made to make the monetary costs 
of suspension orders uniform for similar violations. 15 

The fact that a suspension order affects a portion of the respondent’s 
business that was not involved in the violations is considered in deter- 
mining the length of the suspension period. 16 


If a criminal penalty has been imposed on the respondent before an 
administrative sanction is imposed for the same violation, the combined 
effect of the two sanctions is taken into consideration. 117 


119 In re Saylor, 44 Agric. Dec. ___, slip op. at 186, 496 (Sept. 20, 1985) 
(final decision on remand); Jn re Steinberg Bros. Co., 43 Agric. Dec. ___, slip 
op. at 24-25 (Dec. 26, 1984); In re Peterman, 42 Agric. Dec. ____, slip op. at 
34 (Dec. 12, 1983), aff'd, 770 F.2d 888 (10th Cir. 1985). 


"4 In re Kaplan’s Fruit & Produce Co., 44 Agric. Dec. ss (Jan. 30, 1985); In 
re Farrow, 42 Agric. Dec. 1397, 1434 (1983), aff’d in part & rev’d in part, 760 
F.2d 211 (8th Cir. 1985) (merits affirmed; suspension order reversed); Jn re 
Esposito, 38 Agric. Dec. 613, 631-32 (1979); In re Townsend, 35 Agric. Dec. 
1604, 1607 (1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 
1845-51 (1975); In re Worsley, 33 Agric. Dec. 1547, 1579-82 (1974); and see Jn 
re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1571 (1981), aff’d 
per curiam, 702 F.2d 840 (9th Cir. 1983). 


"8 Jn re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1846 (1975). 


"6 In re Kaplan’s Fruit & Produce Co., 44 Agric. Dec. __—s (Jan. 30, 1985); In 
re Farrow, 42 Agric. Dec. 1397, 1434 (1983), aff’d in part & rev'd in part, 760 
F.2d 211 (8th Cir. 1985) (merits affirmed; suspension order reversed); Jn re 
Rubel, 42 Agric. Dec. 800, 803-05 (1983); Jn re Esposito, 38 Agric. Dec. 613, 
633 (1979); In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1735 (1978); In re 
Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1563-64 (1976), aff’d per 
curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Speight, 33 Agric. Dec. 280, 317-18 (1974). 


"7 In re Peterman, 42 Agric. Dec. __— (Dec. 12, 1983) ($20,000 civil penalty 
not too severe for bait-and~switch advertising violations, notwithstanding a crimi- 
nal sanction of 2 years’ imprisonment, 3 years’ probation, and a $2,700 fine), 
aff’d, 770 F.2d 888 (10th Cir. 1985); Jn re Magic Valley Potato Shippers, Inc., 
40 Agric. Dec. 1557, 1565-68 (1981), aff’d per curiam, 702 F.2d 840 (9th Cir. 
1983); In re Nat’! Meat Packers, Inc., 38 Agric. Dec. 169, 178-79 (1978); In re 
Indiana Slaughtering Co., 35 Agric. Dec. 1822, 1831 n.8 (1976), aff’d sub nom. 
Indiana Slaughtering Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977). 
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Arguments by respondents for reduced sanctions because of damag- 
ing publicity resulting from agency press releases when a complaint is 
issued or the case is decided are rejected. 118 The fact that the com- 
plainant offered respondent a consent order prior to hearing which was 
less than the suspension order recommended at the hearing is, of 
course, irrelevant. ‘9 If a regulatory requirement is susceptible of 
more than one reasonable construction, and the Department’s con- 
struction is not published or brought to the respondent’s attention, that 
is a weighty circumstance in determining the sanction. 12° 

No consideration is given to some circumstances that are given weight 
in criminal proceedings. Personal circumstances, e.g., the violator’s 
health, need to work, or prior tragic experiences, are ignored because 
consideration of such circumstances “would not be conducive to 
achieving the purposes of the remedial legislation and, therefore, would 
not be in the public interest.” 121 Also ignored are whether the violator 
assisted the government in proceedings against other violators, '2? and 
whether the sanction is appropriate to rehabilitate the violator. 129 

In determining criminal punishments, consideration as to whether 
lenient punishment should be imposed in order to rehabilitate the viola- 
tor so that he/she can function normally in society must be weighed 
against the desirability of imposing punishments that will serve as an 
effective deterrent to the violators and other potential violators. But 
there is no public need to have violators of the Department’s regulatory 


"18 Jn re Holiday Food Servs., Inc., 45 Agric. Dec. __ (May 8, 1986); In re 
Speight, 33 Agric. Dec. 280, 304-05 (1974); Jn re Miller, 33 Agric. Dec. 53, 
81-82, aff’d per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974). In Butz v. Glover 
Livestock Comm’n Co., 411 U.S. 182, 188 (1973), the Court upheld a suspension 
order under the Act notwithstanding the “damaging publicity” issued by the 
agency. Accord Miller v. Butz, 498 F.2d 1088, 1089 (Sth Cir. 1974) (per 
curiam); Bowman v. USDA, 363 F.2d 81, 86 (Sth Cir. 1966). 


119 In re Bosma, 41 Agric. Dec. 1742, 1755-56 (1982), aff’d in part & rev’d in 
part, 754 F.2d 804 (9th Cir. 1984); Jn re Nat’! Meat Packers, Inc., 38 Agric. 
Dec. 169, 179-80 (1978); In re Miller, 33 Agric. Dec. 53, 82-83, aff’d per 
curiam, 498 F.2d 1088 (Sth Cir. 1974). 


120 In re King Meat Co., 40 Agric. Dec. 1468, 1493 n.21 (1981), aff’d, No. CV 
81-6485 (C.D. Cal. Aug. 11, 1983) (reinstating nunc pro tunc original order of 
Oct. 20, 1982, aff’g 40 Agric. Dec. 1468), aff’d, 742 F.2d 1462 (9th Cir. 1984) 
(unpublished). 


121 In re Indiana Slaughtering Co., 35 Agric. Dec. 1822, 1831 (1976), aff’d sub 
nom. Indiana Slaughtering Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 
1977). 


122 In re Nat’! Meat Packers, Inc., 38 Agric. Dec. 169, 178 (1978). 


123 In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 720 (1978). 
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statutes remain in the regulated industries. Congress has found that 
those industries are so important to the welfare of the nation that spe- 
cial regulation is necessary to insure fair and competitive conditions in 
the industries. Accordingly, administrative sanctions are imposed to 
serve as an effective deterrent to future violations so as to achieve the 
legislative purpose irrespective of the consequences to particular viola- 
tors. 

Requests by creditors of a respondent for a lenient sanction so that 
the violator will be able to make additional payments to the creditors 
are routinely rejected since the Secretary must consider the broader 
public interest, involving thousands of other persons affected by the 
administration of the regulatory program. 124 

Similarly, any hardship to the respondent’s community, customers or 
employees which might result from a disciplinary order is given no 
weight in determining the sanction, in order to protect the broader pub- 
lic interest, which is best served by imposing severe sanctions for seri- 
ous or repeated violations, to serve as an effective deterrent to future 
violations. 125 

Where a suspension order has been issued, the Judicial Officer will 
not delay the effective date of the suspension order in order to permit 


124 In re Gilardi Truck & Transp., Inc., 43 Agric. Dec. ____, slip op. at 32 
(Jan. 27, 1984); In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. 1151, 
1170-72 (1983); In re Bananas, Inc., 42 Agric. Dec. 426, 426-27 (order denying 
intervention), final decision, 42 Agric. Dec. 588, 606 (1983); Jn re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2441-42 (1982), aff’d, 728 F.2d 347 (6th 
Cir. 1984); In re VPC, Inc., 41 Agric. Dec. 734, 746 n.6 (1982); In re Catan- 
zaro, 35 Agric. Dec. 26, 34-35 (1976), aff’d, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467 (1977). 


128 In re Harry Klein Produce Corp., 46 Agric. Dec. ___, slip op. at 14-15 
(Feb. 6, 1987); In re Blackfoot Livestock Comm’n Co., 45 Agric. Dec. 
(Mar. 7, 1986), aff'd, 810 F.2d 916 (9th Cir. 1987); In re Powell, 41 Agric. 
Dec. 1354, 1365 (1982); In re Hatcher, 41 Agric. Dec. 662, 670-71 (1982); Jn 
re Gus Z. Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 825 (1979); In re Sol 
Salins, Inc., 37 Agric. Dec. 1699, 1737-38 (1978); In re Arab Stock Yard, Inc., 
37 Agric. Dec. 293, 302, 311, aff’d mem., 582 F.2d 39 (Sth Cir. 1978); In re 
Cordele Livestock Co., 36 Agric. Dec. 1114, 1128-29, 1136 (1977), aff’d per 
curiam, 575 F.2d 879 (Sth Cir. 1978) (unpublished); Jn re Red River Livestock 
Auction, Inc., 36 Agric. Dec. 980, 989-90 (1977); In re Livestock Marketers, 
Inc., 35 Agric. Dec. 1552, 1562 (1976), aff’d per curiam, 558 F.2d 748 (Sth 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Overland Stockyards, Inc., 
34 Agric. Dec. 1808, 1851-52 (1975); and see In re L.R. Morris Produce Exch., 
Inc., 37 Agric. Dec. 1112, 1120-21 (1978); In re Armour & Co., 37 Agric. Dec. 
109, 112 (1978). 
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the respondent to sell the business property. 126 Also, the Judicial Offi- 
cer will not suspend a revocation order under the Perishable Agricul- 
tural Commodities Act to permit the proposed sale of respondent’s 
business, or withdraw the revocation order if the proposed sale is con- 
summated. 127 Similarly, the Judicial Officer will not delay the effective 
date of the suspension order so that the suspension period will occur 
when volume is light, e.g., during the Christmas holiday season. 128 On 
the other hand, the effective date of the suspension order may be in- 
tentionally set to begin during the respondent’s “heavy” season. 129 

In conclusion, the Department’s sanction policy takes a hard-nosed, 
but even-handed, approach to violations of the regulatory statutes ad- 
ministered by this Department. In every respect, the Department’s 
sanction policy treats the national interest in achieving the congres- 
sional purpose of each regulatory statute as paramount over the paro- 
chial interests of the violator and the violator’s creditors, customers, 
employees and community. 

D. Change in USDA Sanction Policy Following Eighth Cir- 
cuit’s Decision in Farrow v. USDA. 

The Department’s sanction policy has been rewritten in this case so 
that the holding in Farrow v. USDA, 760 F.2d 211, 212-16 (8th Cir. 
1985), cannot be applicable to this case or any future case. 1% In 
Farrow, the Judicial Officer issued a 45-day suspension order and a 
cease and desist order because respondents Farrow and Knoke entered 


into an agreement under which they did not bid against each other for 
the purchase of “pound” cows at the Algona Livestock Auction and 
Exchange, Algona, Iowa. Jn re Farrow, 42 Agric. Dec. 1397, 1434 
(1983), aff’d in part and rev’d in part, 760 F.2d 211 (8th Cir. 1985). 
Although the court in Farrow agreed with the Judicial Officer that 
the agreement not to compete created a likelihood that the prices at 


126 In re Overland Stockyards, Inc., 35 Agric. Dec. 12, 12 (1976) (order denying 
reconsideration). 


127 In re Old Virginia, Inc., 42 Agric. Dec. 270, 272 (1983). 


128 In re Mattes Livestock Auction, Mkt., Inc., 42 Agric. Dec. __ (Dec. 5, 
1983) (removal of stay order) (following Court of Appeals affirmance, which 
would have resulted in the suspension occurring during the light-volume Christmas 
holiday season, lifting of stay order was delayed to prevent suspension order from 
becoming effective at that time). 


128 In re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1572 (1981), 
aff’d per curiam, 702 F.2d 840 (9th Cir. 1983). 


190 Previously, I announced that Farrow will not be followed by this Department 
even in the Eighth Circuit. Jn re Upton, 44 Agric. Dec. __, slip op. at 32 n.14 
(Oct. 2, 1985); In re Upton, 44 Agric. Dec. , slip op. at 3-7 (Dec. 4, 1985) 
(ruling on reconsideration). 
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which the “pound” cows were purchased would be reduced, the court 
set aside the suspension order, leaving in effect only a cease and desist 
order, on the grounds that under Department policy, a severe order is 
imposed only in the case of flagrant and serious violations, and the 
court did not believe that the agreement not to compete was inten- 
tional, flagrant, or serious. The court held (760 F.2d at 213, 214, 216) 
(emphasis supplied): 


The JO found that Knoke and Farrow had been the principal 
buyers of pound cows at Algona, but had “entered into an 
agreement that (i) . . . Farrow would buy the pound cows at 
Algona when he was present, (ii) . . . Knoke would refrain 
from buying pound cows at Algona when . . . Farrow was pre- 
sent, and (iii) [Knoke and Farrow] would share the profits on 
the pound cows.” 


We have little difficulty concluding that there was sufficient 
evidence to support the JO’s finding that Knoke and Farrow 
made an agreement with the terms he described. We agree 
that an effect of such an agreement was that Knoke and Far- 
row would not bid competitively in purchasing pound cows at 
Algona, although they had previously done so... . 


Although there were three other dealers who bought, 
there is evidence to support the JO’s finding that Knoke and 
Farrow were the principal buyers of pound cows at Algona. We 
can agree with the JO that elimination of one of the principal 
buyers as an active bidder tended to reduce competition at the 
Algona sales and, as a result, created a likelihood that the 
prices at which the cows were purchased would be reduced. 


We agree with the JO that a practice which is iikely to reduce 
competition and prices paid to farmers for cattle can be found 
an unfair practice under the Act, and be a predicate for a 
cease and desist order... . 


We sustain the JO’s cease and desist order on the basis that 
petitioners’ agreement and practice posed a danger of reduc- 
tion of prices to farmers, resulting from a diminution of compe- 
tition. We do not sustain any findings that petitioners intended 
to cause a price reduction by this practice or that prices were 
reduced. 


Petitioners contend that suspension of their entire operations 
for forty-five days would be fatal to their businesses. The JO 
acknowledged that his order is a “severe” sanction. He con- 
sidered it justified under Department policy because the viola- 
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tions were “intentional, flagrant, and serious” and because pe- 
titioners must have known that their agreement was unlawful. 


The record contains no support for deeming the violations 
intentional, flagrant, or serious, or that petitioners were aware 
of unlawfulness. 


We are mindful that nothing in 7 U.S.C. § 204, authorizing 
suspensions, “confines its application to cases of ’intentional 
and flagrant conduct’ or denies its application in cases of negli- 
gent or careless violations.” Butz v. Glover Livestock Comm’n 
Co., 411 U.S. 182, 187, 93 S.Ct. 1455, 1458, 36 L.Ed.2d 142 
(1973). Butz was a case where the suspension order was based 
on violations committed in disregard of previous warnings, not 
present here. The Supreme Court also expressed doubt as to 
this court’s premise that the Secretary’s practice was to impose 
suspensions only in cases of intentional and flagrant conduct. 


Here, however, the JO’s decision indicates that under De- 
partment policy the admittedly severe order is predicated on 
the violation being flagrant and serious. 


We cannot sustain the JO’s view that petitioners must have 
known their agreement was unlawful. 


Accordingly, we affirm the part of the order which com- 
mands petitioners to cease and desist from conduct, but set 
aside that part which suspends them as registrants. 


I believe the Eighth Circuit not only misconstrued my decision in 
Farrow, but, also, violated Butz v. Glover in setting aside the 45-day 
suspension order. The Judicial Officer’s basis for the 45-day suspen- 
sion order was stated in Farrow as follows (slip op. at 54-57): 


IV. The Sanction to be Imposed. 


Respondents’ violations were intentional, flagrant and seri- 
ous. Prior to their agreement at issue here, respondents were 
the principal buyers of pound cows at the Algona stockyard. 
After their agreement, they no longer competed against each 
other for pound cows at Algona. 


In the words of respondent Farrow, “[w]e used to fight for 
them [i.e., the pound cows] but we get together at Algona 
now” (CX 6, at 2). In the words of respondent Lenz [operator 
and principal owner of Knoke Livestock Buyers, Inc.], “we 
220) a partnership on the cows going to Northern States” (Tr. 
220). 


Respondents would have to be incredibly naive not to know 
that their agreement violated the comprehensive Packers and 
Stockyards Act regulatory program. I do not believe that they 
are incredibly naive. 21 But in any event, a violation is wilful, 
so that a suspension order can be issued (5 U.S.C. § 558(c)), 
if a person (i) intentionally does an act which is prohibited, 
irrespective of evil motive, or reliance on erroneous advice, or 
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(ii) acts with careless disregard of statutory requirements. Jn re 
Shatkin, 34 Agric. Dec. 296, 298-314 (1975), and cases cited 
therein. And see Butz v. Glover Livestock Comm’n Co., 411 
U.S. 182, 185-87 (1973). 


21 Respondent Lenz does approximately $J million 
worth of livestock business a week (Tr. 219), and respondent 
Farrow is also a substantial livestock dealer, buying livestock 
five days a week (CX 6). Respondent Lenz had been in the 
livestock business about 22 years (Tr. 198) and respondent 
Farrow about 33 years (Tr. 226). 


The Court stated in Butz v. Glover Livestock Comm’n Co., 
411 U.S. 182, 186-87 (1973): 


The Secretary may suspend “for a reasonable speci- 
fied period” any registrant who has violated any provi- 
sion of the Act. 7 U.S.C. § 204. Nothing whatever in 
that provision confines its application to cases of “in- 
tentional and flagrant conduct” or denies its applica- 
tion in cases of negligent or careless violations. Rather, 
the breadth of the grant of authority to impose the 
sanction strongly implies a congressional purpose to 
permit the Secretary to impose it to deter repeated vio- 
lations of the Act, whether intentional or negligent. 


Respondents’ conduct strikes at the core of fair competition, 
and is a flagrant and serious violation of the Act. The Act was 
passed to assure that anti-competitive practices would not oc- 
cur in the livestock and meat packing industries. Thus, the 
sanction imposed must reflect the seriousness of the violations 
and be sufficient to insure future compliance by respondents 
and other potential violators. 


It is the policy of this Department to impose severe sanctions 
for serious violations of any of the regulatory programs admini- 
stered by the Department to serve as an effective deterrent not 
only to the respondents but also to other potential viola- 
Ss. bs 


Considering the serious and flagrant nature of respondents’ 
violations, the 45-day suspension order recommended by com- 
plainant is appropriate in this case. The suspension period 
would have been much longer except for the fact that respon- 
dents are large operators,®° and the pound cow market is only 
a small portion of their business.24 

Although I believe the Eighth Circuit’s error in setting aside the Far- 
row suspension is self-evident, for a detailed discussion of my views as 
to Farrow, see In re Upton, 44 Agric. Dec. , slip op. at 3-7 
(Dec. 4, 1985) (ruling on reconsideration). In any event, I am more 
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clearly stating those portions of the Department’s sanction policy which 
led the court in Farrow to hold that it could overturn the suspension 
order notwithstanding Butz v. Glover Livestock Comm’n Co., 411 U.S. 
182, 183, 185-89 (1973), which held (in overruling a prior Eighth Cir- 
cuit order setting aside the Judicial Officer’s 20-day suspension order 
imposed in a false weighing case under the Packers and Stockyards 
Act): 


We conclude that the setting aside of the suspension was an 
impermissible judicial intrusion into the administrative domain 
under the circumstances of this case, and reverse. 


The applicable standard of judicial review in such cases re- 
quired review of the Secretary’s order according to the “funda- 
mental principle . . . that where Congress has entrusted an ad- 
ministrative agency with the responsibility of selecting the 
means of achieving the statutory policy ’the relation of remedy 
to policy is peculiarly a matter for administrative compe- 
tence.’” American Power Co. v. SEC, 329 U.S. 90, 112 
(1946). Thus, the Secretary’s choice of sanction was not to be 
overturned unless the Court of Appeals might find it “unwar- 
ranted in law or . . . without justification in fact... .” Jd., at 
112-113; Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 
(1941); Moog Industries, Inc. v. FTC, 355 U.S. 411, 413-414 
(1958); FTC v. Universal-Rundle Corp., 387 U.S. 244, 250 
ttosay 4 K. Davis, Administrative Law § 30.10, pp. 250-251 

ae 


... The Secretary may suspend “for a reasonable specified 
period” any registrant who has violated any provision of the 
Act. 7 U.S.C. § 204. Nothing whatever in that provision con- 
fines its application to cases of “intentional and flagrant con- 
duct” or denies its application in cases of negligent or careless 
violations. Rather, the breadth of the grant of authority to 
impose the sanction strongly implies a congressional purpose to 
permit the Secretary to impose it to deter repeated violations of 
the Act, whether intentional or negligent... . 


Moreover, the Court of Appeals may have been in error in 
acting on the premise that the Secretary’s practice was to im- 
pose suspensions only in cases of “intentional and flagrant con- 
duct.” [Footnote omitted referring to numerous USDA sus- 
pensions issued without a finding of intentional or flagrant con- 
duct.] The Secretary’s practice, rather, apparently is to em- 
ploy that sanction as in his judgment best serves to deter viola- 
tions and achieve the objectives of that statute. [Amen!] Con- 
gress plainly intended in its broad grant to give the Secretary 
that breadth of discretion. Therefore, mere unevenness in the 
application of the sanction does not render its application in a 
particular case “unwarranted in law.” 


Nor can we perceive any basis on this record for a conclu- 
sion that the suspension of respondent was so “without justifi- 
cation in fact” “as to constitute an abuse of [the Secretary’s] 
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[brackets in original] discretion.” American Power Co. v. 
SEC, 329 U.S., at 115; Moog Industries, Inc. v. FTC, 355 
U.S., at 414; Barsky v. Board of Regents, 347 U.S. 442, 455 
(1954). The Judicial Officer rested the suspension on his view 
of its necessity in light of respondent’s disregard of previous 
warnings. The facts found concerning the previous warnings 
and respondent’s disregard of these warnings were sustained by 
the Court of Appeals as based on ample evidence. In that 
circumstance, the overturning of the suspension authorized by 
the statute was an impermissible intrusion into the administra- 
tive domain. 


Similarly, insofar as the Court of Appeals rested its action on 
its view that, in light of damaging publicity about the charges, 
the cease-and-desist order sufficiently redressed respondent’s 
violations, the court clearly exceeded its function of judicial 
review. The fashioning of an appropriate and reasonable rem- 
edy is for the Secretary, not the court. The court may decide 
only whether, under the pertinent statute and relevant facts, 
the Secretary made “an allowable judgment in [his] choice of 
(is oo Jacob Siegel Co. v. FTC, 327 U.S. 608, 612 

1946). 


Following Butz v. Glover, supra, the Farrow decision is the only de- 
cision where a reviewing court has upheld the Department’s factual 
determinations, but set aside the Department’s administrative sanction. 
The court in Farrow stated that it had authority to overturn the suspen- 
sion order notwithstanding Butz v. Glover because the Judicial Officer 
had voluntarily adopted the policy of imposing severe sanctions only in 
the case of violations which were in fact (i.e., regarded by the reviewing 
court as) flagrant, serious and intentional. Although I never intended 
my prior decisions to be so interpreted, I will clearly state here that it is 
the policy of this Department to impose severe sanctions in the case of 
violations that are neither repeated, flagrant, serious, nor intentional 
(in the view of a reviewing court), provided that, in the view of the 
administrative officials (who administer the regulatory program on a 
day-to-day basis) and the Judicial Officer, the violations are regarded 
as either serious or flagrant or repeated. ' 

When I originally wrote the Department’s sanction policy, which was 
expressed in terms of imposing “severe sanctions for serious violations 
of any of the regulatory programs administered by the Department” 
(e.g., In re Saylor, 44 Agric. Dec. ____, slip op. at 498 (Sept. 20, 
1985) (decision on remand), it never occurred to me that a reviewing 
court, which reviews, at most, only a few Packers and Stockyards Act 
cases in a lifetime, would substitute its judgment for that of the Admin- 
istrator of the Packers and Stockyards Administration, who has about 
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40 years’ experience in the livestock marketing field, '5' and the Judi- 
cial Officer, who has 33 years’ experience under the Packers and 
Stockyards Act (see note 45, supra), as to what constitutes a serious 
violation under the Act. 

Specifically, it never occurred to me that any judge would substitute 
his judgment for that of the Administ. ator and the Judicial Officer that 
it is a serious violation when the two principal buyers of a particular 
type of animal at a stockyard agree not to.compete against each other 
when, as the court concedes, the agreement “created a likelihood that 
the prices at which the cows were purchased would be reduced” (760 
F.2d at 214). 

If reviewing courts have the power to substitute their judgment as to 
what violations are “serious” for that of the agency charged with ad- 
ministering the Packers and Stockyards Act because I have voluntarily 
limited this Department to imposing severe sanctions only in those cases 
that are in fact (i.e., regarded by the reviewing court as) serious, fla- 
grant, and intentional, it would be irresponsible for me not to change 
that policy! 

In addition, if a reviewing court is going to review an administrative 
determination as to whether a “severe” sanction is warranted because 
the violation is, in fact, “serious,” the court should recognize that the 
words “serious” and “severe” cover a broad range. For example, al- 
though the violations in Farrow were regarded by the Judicial Officer as 
“serious,” and the 45-day suspension order as “severe,” the violations 
were obviously regarded by the Judicial Officer as only 25% as “seri- 
ous” as the check-kiting violations in Jn re Blackfoot Livestock 
Comm’n Co., 45 Agric. Dec. _____ (Mar. 7, 1986), aff’d, 810 F.2d 
916 (9th Cir. 1987), in which a 6-month suspension order was issued 
(45 -.. 182 = .247). Similarly, the violations in Farrow were obviously 
regarded by the Judicial Officer as only 6% as serious as the failure-to- 
pay violations in Jn re Garver, 45 Agric. Dec. ___ (June 19, 1986), 
appeal docketed, No. 86-4081 (6th Cir. Nov. 28, 1986), in which a 
2-year suspension order was issued (45 -.. (365 x 2) = .062). Finally, 
the violations in Farrow were obviously regarded by the Judicial! Officer 
as only 2% as serious as the check-kiting and failure to pay violations 
in In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 


1391 Mr. B. H. (Bill) Jones, Administrator of the Packers and Stockyards Admini- 
Stration since October 1981, has been involved in the livestock industry all of his 
life, except for a few years in college and the military service. He was raised on a 
livestock ranch. For about the last 40 years, he has had responsible positions 
dealing with the livestock industry, including being a partner in the family livestock 
operation, an official of the Chicago stockyards, an official of two national live- 
stock organizations, and Assistant Director of the Nebraska Department of Agri- 
culture. When I was Administrator of the Packers and Stockyards Administration, 
he was one of the industry leaders I conferred with concerning agency policy. 
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____ (Feb. 27, 1986), in which a 5-year suspension order was issued 
(45 -.. (365 x 5) = .025). Hence the words “serious” and “severe” 
are such chameleonic terms as to be totally useless to a reviewing court 
seeking to determine whether a 45-day suspension order is “reason- 
able.” 

In conclusion, it is the policy of the Department in this case, and 
hereafter, to impose “severe” sanctions in the case of violations that 
are, in fact (i.e., according to the reviewing court), neither “serious,” 
flagrant, repeated, nor intentional, so long as the administrative offi- 
cials and the Judicial Officer (erroneously, according to the reviewing 
court) determine that the violations are either serious, or flagrant, or 
repeated. 

With respect to “intentional” conduct and knowledge of unlawful- 
ness, it has never been the policy of this Department to limit severe 
sanctions to the case of intentional violations, or to violations done with 
knowledge of their unlawfulness. Jn re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974). I do not recall any contested case where a respon- 
dent has admitted that he knew that he was violating the law. Fre- 
quently, I infer that certain conduct was intentional and done with 
knowledge of unlawfulness (for the benefit of reviewing judges who may 
dislike my hard-nosed sanction policy), as I did in Farrow, but the 
sanction would be the same irrespective of those circumstances. In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). In In re Steinberg 
Bros. Co., 43 Agric. Dec. __, slip op. at 21 (Dec. 26, 1984), it is 
explained that “ignorance of the law is never an excuse or even a miti- 
gating circumstance in a disciplinary proceeding under the Act” be- 
cause: 

If ignorance of the law were a mitigating circumstance, it 
would be a disincentive to licensees becoming familiar with the 


regulatory requirements under the Act, which would tend to 
thwart the purpose of this remedial legislation. 


For the foregoing reasons, the Eighth Circuit’s decision in Farrow 
should be disregarded either because it is erroneous or because it is 
moot, in view of the present, clarified sanction policy. 

E. spondents’_ Willful 
Warrant Civil Penalties Totaling $30,000. 

The Act authorizes a civil penalty of not more than $10,000 for each 

violation. The Act provides (7 U.S.C. § 213(b)): 


(b) Whenever complaint is made to the Secretary by any 
person, or whenever the Secretary has reason to believe, that 
any stockyard owner, market agency, or dealer is violating the 
provisions of subsection (a) of this section, the Secretary after 
notice and full hearing may make an order that he shall cease 
and desist from continuing such violation to the extent that the 
Secretary finds that it does or will exist. The Secretary may 
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also assess a civil penalty of not more than $10,000 for each 
such violation. In determining the amount of the civil penalty 
to be assessed under this section, the Secretary shall consider 
the gravity of the offense, the size of the business involved, and 
the effect of the penalty on the person’s ability to continue in 
business. 

The statute requires the Secretary to consider three factors in deter- 
mining the amount of a civil penalty under the Act. As to the “gravity 
of the offense,” as shown above, respondent’s violations were ex- 
tremely flagrant. Acting in a fiduciary capacity (for which they re- 
ceived $15,105.88 in commissions), respondents cheated their princi- 
pals out of an additional $34,649.64 in fraudulent price increases, and 
about $5,000 more in fraudulent weight increases, which total 8,131 
pounds (§ XI(B), supra). 

As to the “size of the business involved,” respondents are one of the 
largest livestock operations in the Pacific Northwest (Tr. 556), with 
gross receipts of $26,135,390 for their fiscal year ending August 31, 
1982 (RX 104, p. 1, line 1(a)). 

With respect to the “effect of the penalty on the person’s ability to 
continue in business,” the Department has always construed the Act as 
requiring a respondent to introduce evidence that a civil penalty would 
affect his ability to remain in business, if the respondent wished such 
factors considered. See, e.g., In re Corn State Meat Co., 45 Agric. 
Dec. __, Slip op. at 53-55 (May 8, 1986); Jn re Holiday Food Serv- 
ices, Inc., 45 Agric. Dec. _, ‘slip op. at 21-22 (May 8, 1986); Jn re 
Saylor, 44 Agric. Dec. __, slip op. at 525 (Sept. 20, 1985) (decision 
on remand); Jn re Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1982 
(1982); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 173 
(1980). However, in Bosma v. USDA, 754 F.2d 804 (9th Cir. 1984), 
the court held that the Department has the burden of producing evi- 
dence as to the size of the business involved and the effect of the pen- 
alty on the person’s ability to continue to do business. 

We believe that the Bosma decision is erroneous, in this respect, for 
the reasons set forth in the Department’s petition for rehearing in 
Bosma, which is set forth as an appendix to this decision. 

In any event, however, the record in this case shows that civil penal- 
ties totaling $30,000 would not affect respondents’ ability to continue in 
business. 

But even if civil penalties totaling $30,000 would have adversely af- 
fected respondents’ ability to continue in business, the penalty would 
still be warranted here because the record shows beyond question that 
respondents are totally corrupt in their livestock activities-—-beyond re- 
demption. As stated in Jn re Saylor, 44 Agric. Dec. __, slip op. at 
§25-26 (Sept. 20, 1985) (decision on remand): 


In addition, even if a $10,000 civil penalty would have an 
adverse effect on respondent’s ability to continue in business, 
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that would not be contrary to the statute, under the circum- 
stances here. That is, the record in this case shows that re- 
spondent is corrupt in his livestock business activities. And 
when his fraudulent activities were detected, he fabricated re- 
cords and offered perjured testimony in defense of his illegal 
conduct. Accordingly, it would be in the best interest of the 
livestock industry, and in the public interest, if respondent 
would choose another occupation, not subject to the ethical 
requirements of the Packers and Stockyards Act. 


The statute only requires that the Secretary “consider... 
the effect of the penalty on the person’s ability to continue in 
business” (7 U.S.C. § 213(b)). It does not require that the 
Secretary refrain from imposing a civil penalty that would ad- 
versely affect the person’s ability to continue in business where, 
as here, it is in the public interest that the respondent discon- 
tinue his livestock activities subject to the Act. 192 


It should be noted that $30,000 in civil penalties will not even take 
away respondents’ ill-gotten gain from their fraudulent activities. Ac- 
cordingly, civil penalties totaling $30,000 would be much too lenient 
except for the 10-year suspension order also being issued in this case. 

If a reviewing court should disagree with the 10-year suspension or- 
der, the proceeding should be remanded to the Secretary in order to 
reconsider the appropriate amount of the civil penalties, based on the 
court’s ruling as to the suspension order. As stated in Saylor, supra at 
521, the “breach-of-trust violations each warrant a $10,000 civil pen- 
alty.” If the civil penalties were to be increased, e.g., to $170,000, 
respondents would be permitted to pay the penalties over a period of 
years, as in Jn re Welch, 45 Agric. Dec. __, slip op. at 34 (Sept. 25, 
1986) ($10,000 payable over 3 years); and Jn re Mid-West Veal Dis- 
tributors, 43 Agric. Dec. ____, slip op. at 44-45 (July 13, 1984) 
($50,000 payable over 6 years). 

For the foregoing reasons, the following order should be issued. 

Order 

Respondent Spencer Livestock Commission Company, its officers, 
directors, agents and employees, directly or through any corporate or 
other device, and respondent Mike Donaldson, his agents and employ- 
ees, directly or through any corporate or other device, shall cease and 
desist from: 

1. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 


132 Accord In re Corn State Meat Co., 45 Agric. Dec. , Slip op. at 55-56 
(May 8, 1986); Jn re Holiday Food Servs., Inc., 45 Agric. Dec. , Slip op. at 
24-25 (May 8, 1986). 





2. Misrepresenting to their principals or to other purchasers of live- 
stock, or aiding and assisting any person to misrepresent to such per- 
sons, the original purchase prices, weights or shrinkage allowances of 
such livestock; 

3. Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of pur- 
chases, invoices, billings or any other document showing false, inaccu- 
rate or misleading price, weight, or shrinkage allowance entries for such 
livestock; 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings or any other document prepared in connectior with the purchase 
or sale of livestock, any statement or information where such insertion 
or omission results, in whole or in part, in a false, inaccurate or mis- 
leading record of such livestock purchase or sale transaction; 

5. Collecting payment from their principals or from other purchasers 
of livestock, or aiding and assisting any person to collect from such 
persons, on the basis of false, inaccurate or misleading invoices or bill- 
ings; 

6. Failing to provide, upon request, to principals for whom respon- 
dents have purchased livestock on a commission basis, the original 
scale tickets and purchase invoices for such livestock; and 

7. Destroying accounts, records and memoranda which show the 
original purchase prices, weights, and shrinkage allowances of livestock 
purchased by respondents, or destroying any other record necessary to 
show the full and correct nature of any transaction involved in their 
businesses subject to the Packers and Stockyards Act, including but not 
limited to: 


(a) Complete and accurate copies of invoices, accounts and bills 


for all livestock purchased; 


(b) Scale tickets for all livestock purchased or sold on a weight 


basis; 

(c) Complete and accurate copies of invoices, accounts and bills 
for all livestock sold; 

(d) Deposit slips, bank statements, cancelled checks and drafts, 
and check stubs; 


(e) A check register showing the check number, payee, date, and 
amount of each check issued by respondents for the purchase of live- 
stock or for expenses relating to the purchase, sale, transportation or 
importation of livestock; 


(f) Complete and accurate copies of invoices, accounts and bills 
for expenses related to livestock which have been purchased or sold by 
_respondents; 
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(g) A livestock purchase journal detailing each livestock purchase 
to show the number and weights of the livestock, the prices paid, the 
expenses related to the purchase, transportation and importation of 
such livestock, and the charges, if any, made for buying or other serv- 
ices rendered; and 


(h) A livestock sales journal detailing each livestock sale to show 
the number and weights of the livestock, the prices received therefor, 
the expenses related to the sale, transportation and importation of such 
livestock, and the charges, if any, for other services relating to such 
sale. 


Respondents Spencer Livestock Commission Company and Mike 
Donaldson are suspended as registrants under the Act for a period of 
10 years. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondents Spencer Livestock Commission Company and Mike 
Donaldson are jointly and severally assessed a civil penalty in the 
amount of $30,000. The civil penalty shall be paid by certified check 
made payable to the Treasurer of the United Siates, and mailed to the 
Assistant General Counsel, Packers and Stockyards Division, Office of 
the General Counsel, Room 2446-South, United States Department of 
Agriculture, Washington, D.C. 20250-1400, not later than the 90th 


day after service of this order on respondents. 

The cease and desist provisions of this order shall become effective 
on the day after service of this order. The suspension provisions shall 
become effective on the 30th day after service of this order. 


APPENDIX 


USDA Petition for Rehearing in Bosma v. USDA, 754 F.2d 804 (9th 
Cir. 1984), reprinted in In re Saylor, 44 Agric. Dec. (Sept. 20, 
1985) (decision on remand) (Appendix). 


In re: DOUG WELCH, d/b/a W.W. GARRY, MICHAEL BENSON, MAR- 
LOWE K. BENSON, WAGNER-HUDSON LIVESTOCK MARKETING 
AGENCY, INC., ROGER D. KOCH CORPORATION d/b/a SWITZER- 
WAGNER & Co., and SWITZER-BAR 10, and ROGER D. KOCH. P. & S. 
Docket No. 6537. Decision and order filed February 4, 1987. 


Practices which act as a fraud or deceit—Civil penalty—Default. 


Allan R. Kahan, for complainant. 
Timothy Shuminsky, Sioux City, Iowa, for respondent. 


Decision issued by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER WITH RESPECT TO MARLOWE K. 
BENSON AND WAGNER-HUDSON LIVESTOCK MARKETING 
AGENCY, INC. UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
herein referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents wilfully vio- 
lated the Act and regulations promulgated thereunder (9 C.F.R. § 
201.1 et seq.). ' 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1,130 et 
seq.) governing proceedings under the Act were served upon respon- 
dents by the Hearing Clerk by certified mail. Respondents were in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute of all 
the material allegations contained in the complaint. 

Respondents Marlowe K. Benson and Wagner-—Hudson Livestock 
Marketing Agency, Inc., have failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, as they pertain to respondents Marlowe K. Benson and 
Wagner-Hudson Livestock Marketing Agency, Inc., which are admit- 
ted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1.(a) Wagner-Hudson Livestock Marketing Agency, Inc., hereinaf- 
ter referred to as respondent Wagner—Hudson was a corporation whose 
mailing address is c/o Marlowe Benson, 8601 Morningside Avenue, 
Sioux City, Iowa 51106. 

(b) Respondent Wagner-Hudson was, at all times material 
herein: 

(1) Until January 6, 1984, engaged in the business of buying 
and selling livestock in commerce on a commission basis and buying 
and selling livestock in commerce for its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock for its own account and as a market agency to 
buy and sell livestock on a commission basis. 

(c) Respondent Marlowe Benson was, at all times material 
herein: 

(1) President of and the primary stockowner of respondent 
Wagner-Hudson; 
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(2) Responsible for the direction, management and control of 
respondent Wagner—Hudson; and 

(3) Engaged in the business of buying and selling livestock in 
commerce on a commission basis and buying and selling livestock in 
commerce for his own account. 

2. Respondent Wagner-Hudson, under the direction, management 
and control of respondent Marlowe K. Benson, knowingly and wilfully 
engaged in unfair and deceptive trade practices in that it entered into a 
conspiracy, combination and agreement for the purpose of defrauding 
consignors of livestock to respondent Wagner-Hudson. 

Conclusions 

By reason of the facts found in Finding of Fact 2 herein, and pursu- 
ant to section 403 of the Act (7 U.S.C. § 222), respondents Wagner- 
Hudson and Marlowe Benson have wilfully violated sections 307 and 
312(a) of the Act (7 U.S.C. §§ 208, 213 (a)), and sections 201.56 and 
201,61(a) of the regulations (9C.F.R. §§ 201.56, 201.61(a)). 


Order 


Respondent Wagner-—Hudson, its agents and employees, directly or 
indirectly, through any corporate or other device, and respondent Mar- 
lowe K. Benson, his agents and employees, directly or indirectly, 


through and corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person in connection 
with the purchase or sale, on a commission basis or otherwise, of that 
person’s livestock; 

2. Entering into, continuing in, or cooperating in any arrangement, 
agreement, understanding or course of business with any market 
agency selling livestock on a commission basis, or any employee or 
agent of such market agency for the purpose of purchasing consigned 
livestock at less than its fair or true market value; 

3. Entering into, continuing in, or cooperating in any arrangement, 
agreement, understanding or course of business with any market agency 
selling livestock on a commission basis, or any employee or agent of 
such market agency , which would enable such market agency, em- 
ployee or agent to engage in any act or practice which operates or 
would operate as a fraud or deceit upon the consignors of livestock to 
such market agency; 

4. Entering into, continuing in, or cooperating in any arrangement, 
agreement, understanding or course of business with any market agency 
selling livestock on a commission basis, or any employee or agent of 
such market agency , to split or otherwise share in any profit derived 
from the resale of livestock purchased from consignments to such mar- 
ket agency; 
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5. Entering into, continuing in, or cooperating in any arrangement, 
agreement, understanding or course of business with any market agency 
selling livestock on a commission basis, or any employee or agent of 
such market agency , which would enable such market agency, em- 
ployee or agent to engage in any act or practice which operates or 
would operate as a fraud or deceit upon the market agency or its cus- 
tomers or principals; and 

6. Entering into, continuing in, or cooperating in any arrangement, 
agreement, understanding or course of business with any market agency 
selling livestock on a commission basis, or any employee or agent of 
such market agency , or an employee or agent of such market agency, 
or any employee or agent of such market agency to split or otherwise 
share in any profits derived from the sale of livestock sold to or brought 
on a commission basis for such market agency. 

Respondent Marlowe K. Benson is hereby assessed a civil penalty of 
One Thousand Dollars ($1,000), payable in full by the effective date of 
this decision. 

The provisions of this order shall become effective on the sixth day 
after this decision becomes final. Copies hereof shall be served upon 
the parties. 

Pursuant to the Rules of Practice, this decision becomes final with- 
out further proceedings 35 days after service unless appealed within 30 
days after service as provided in sections 1.142 and 1.145 of the Rules 
of Practice ( 7 C.F.R. § 1.130 et seq.). 

[This decision and order became final March 20, 1987.—Editor.] 


REPARATION DECISIONS 


LYNN J. MAGELKY. v. KIST LIVESTOCK AUCTION COMPANY. P. & 
S. Docket No. 6594. Decision and order issued March 20, 1987. 


Claimed “No Sale” agreement if livestock did not bring a minimum 
price—Complaint dismissed. 


Jory M. Hochberg, Presiding Officer. 
James D. Gion, Regent, North Dakota, for respondent. 
Rauleigh D. Robinson, Bismarck, North Dakota, for respondent. 


Decision issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. § 181 et seq.). Complainant filed a 
formal complaint on April 24, 1985, alleging that on or about February 
6, 1985, he had con signed 26 head of dairy cows to the respondent 
with the understanding that respondent would “no sale” the livestock if 
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they didn’t bring at least $750.00 to $800.00 per head at the February 
6, 1985, auction. Complainant alleges that respondent breached this 
agreement by selling the cows for an average amount per head of 
$497.00, and seeks damages of $7,020.00. 

A copy of the investigative report prepared by the Packers and 
Stockyards Administration of this Department and filed in this pro- 
ceeding pursuant to the rules of practice (9 C.F.R. § 202.101 et seq.) 
was served on the complainant. A copy of the complaint and the inves- 
tigative report were served on respondent, who subsequently filed an 
answer and request for hearing which was served on the complainant. 
An oral hearing was held in Bismarck, North Dakota, on March 20, 
1986. Complainant was represented by James D. Gion, Esquire, and 
respondent was represented by Rauleigh D. Robinson. Jory M. Hock- 
berg served as Presiding Officer. Complainant called four witnesses 
and introduced one exhibit. Respondent called four witnesses and in- 
troduced three exhibits. At the hearing, the respondent moved to file 
an “Answer and Request for Oral Hearing” which was more explicit 
than the letter answer filed on respondent’s behalf and which had been 
mailed by complainant’s counsel to the Hearing Clerk and to respon- 
dent’s counsel in a timely manner, but had not been included in the 
Hearing Clerk’s file. There being no objection, respondent’s motion to 
file this pleading as an amended answer was granted. At the conclusion 


of the hearing, respondent also filed a “Final Argument” which was 
personally served on the complainant. Both parties filed post hearing 
briefs. 


Findings of Fact 


1. Lynn J. Magelky, hereinafter referred to as the complainant, is an 
individual whose business address is Rural Route, New England, North 
Dakota. Complainant is engaged in the business of farming and ranch- 
ing. 

2. Kist Livestock Auction Co., hereinafter referred to as the respon- 
dent, is a corporation whose business mailing address is Drawer K, 
Mandan, North Dakota 58554. At all times material herein, respon- 
dent was engaged in the business of conducting and operating the Kist 
Livestock Auction Company stockyard, a posted stockyard under the 
Act and selling livestock on a commission basis at the stockyard. Re- 
spondent at all times material herein was registered with the Secretary 
of Agriculture as a market agency to sell livestock on a commission 
basis at the stockyard. 

3. On or about February 3 and 4, 1985, complainant called the re- 
spondent’s place of business on two separate occasions. On the first 
occasion, complainant spoke to respondent’s solicitor to inquire what 
prices dairy cows had sold for at respondent’s recent dairy sale. Com- 
plainant was given information concerning the prices both top quality 
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and mediocre dairy cows brought at this sale. During the second tele- 
phone call, complainant spoke to respondent’s office manager. Com- 
plainant again asked for and received information concerning the 
prices dairy heifers had brought at respondent’s recent dairy sale, and 
arranged to consign his livestock at the next scheduled sale on Febru- 
ary 6, 1985, which was not a dairy sale. 

4. Complainant arranged to have the livestock trucked to the sale 
and planned to attend the sale himself. However, complainant was late 
arriving at the sale and learned his livestock had already been sold. 
Complainant then asked the office manager to not sale the livestock 
which he had consigned, but was told it was too late. 

5. The twenty-six head consigned by complainant on February 6, 
1985, were sold in seven separate lots to seven different buyers at an 
average amount per head of $497.00. 

6. It is not unusual for respondent to receive requests from consign- 
ors to “no sale” their livestock unless a specific minimum price is bid. 
Respondent’s managers are normally willing to enter into such agree- 
ments, and attempt to insure that such agreements are not breached. 

7. The complaint in this proceeding was filed within 90 days of the 
accrual of the cause of action. 


Conclusions 


The salient issue in this case is whether complainant clearly commu- 
nicated to respondent that he desired to “no sale” his 26 dairy heifers 
before they were actually sold at auction. Complainant’s evidence fails 
to carry his burden of proof that he had an express agreement for re- 
spondent to no sale the heifers if they didn’t bring a specified minimum 
price. Of great relevance on this issue is a letter dated February 12, 
1985, from complainant’s counsel to respondent. This was complain- 
ant’s first written offer to attempt to settle the dispute without “recourse 
to legal remedies.” In it, complainant, who personally received a copy 
of this letter without apparently ever questioning its accuracy, stated 
that he “indicated to [the respondent] that he was selling heifers off the 
farm for $900.00/head . . . and was led to believe that selling at your 
market would bring u price somewhere in that neighborhood.” (Em- 
phasis added) In this letter, complainant does not claim that the par- 
ties had entered into a prior no-sale agreement, but states simply that 
“. .. Mr. Magelky feels he should have been allowed to no-sale the 
animals. He tried to do so, but was informed by Kist that he was too 
late. However, it appears the proper thing to be done was for the 
auction market to hold the cattle back pending approval of the sale by 
the owner, especially when he looks at a price that is only 55% of the 
expected amount.” 

Complainant claims that the tone and phraseology of this letter was 
simply an attempt not to be “abrasive or argumentative” in order to 
facilitate a settlement of this matter. This contention cannot be ac 
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cepted. I can only conclude that complainant’s legal agent was accu- 
rately relaying complainant’s statements to him and would not have 
stated that complainant was “led to believe” he would obtain a price 
“somewhere in that neighborhood” if the complainant had an express 
prior agreement for respondent to no sale the animals unless they 
brought a specified minimum price. Indeed, the complaint filed in this 
proceeding signed by complainant similarly fails to specifically allege 
the existence of a prior agreement to no-sale the animals if they didn’t 
bring a specified minimum price. Instead, complainant alleges in the 
complaint that he “told them on the phone that I wanted at least $750 
to $800 for the cows I would bring up.” Complainant then computes 
his damages by claiming that he should have received $770/head, 
which is apparently an average figure from the range he claims to have 
quoted to respondent. 

Respondent’s witnesses lend further support to the conclusion that 
there was no prior no-sale agreement for the 26 head in issue. Re- 
spondent’s solicitor and office manager both testified clearly and cer- 
tainly that complainant never requested such an arrangement during 
their telephone conversations with him. Respondent’s office manager 
gave further credible testimony concerning the efforts of the market to 
abide by no-sale agreements and the unlikelihood of failing to honor 
such an agreement on a consignment as large as 26 head. In fact, the 
testimony of respondent’s witnesses is very much in accord with the 
contentions in complainant’s February 12, 1985, letter . Accordingly, 
I find that the parties did not enter into a no sale agreement and re- 
spondent was guilty of no unlawful act or practice in the receipt, han- 
dling and marketing of complainant’s consignment. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, 
or to reconsider an order, see Rule 17 of the Rules of Practice, 9 
C.F.R. § 202.117. 

Order 


Accordingly, the complaint in this proceeding is hereby dismissed. 


PLATTE VALLEY LIVESTOCK, INC. vy. CB LIVESTOCK, INC. P. & S. 
Docket No. 6574. Decision and order issued March 11, 1987. 


Failure to pay and failure to pay when due—Issuing insufficient funds 
checks. 


Allan R. Kahan, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision and order issued by Donald A. Campbell, Judicial Officer. 
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DEFAULT DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. § 181 et seq.), instituted by the filing 
of a formal complaint on April 29, 1985. Complainant alleges that it 
sold a total of 266 head of livestock to respondent on March 5, 1985, 
and that respondent issued an insufficient funds (NSF) check for the 
livestock which was replaced by three checks, one of which was not 
accepted by the bank because the account was closed by the bank for 
lack of funds. The amount claimed was $17,278.64. 

Copies of the complaint and of the investigative report prepared by 
the Packers and Stockyards Administration of the Department and 
filed in this proceeding pursuant to the rules of practice (9 C.F.R. § 
202.14(c)) was served on respondent on May 20, 1985. 

At the time of service of the copies of the complaint and investigative 
report, respondent was notified that an answer thereto should be filed 
within 20 days after service and that failure to file an answer would be 
deemed an admission of the allegations contained in the complaint 
which would result in the issuance of a default order without oral hear- 
ing, as provided in the rules of practice at 9 C.F.R. § 202.106(d). No 
answer was filed by respondent. 

The failure of respondent to file an answer within the specified time 
limit is deemed an admission of all the allegations of the complaint and 
a consent to the issuance of the final order in the proceeding, based on 
all the evidence in the record, including information contained in the 
investigative report. 

On the basis of the record, it is found that on March 5, 1985, re- 
spondent purchased 266 head of livestock from complainant and in 
purported payment therefor, issued a check for $97,278.64 which was 
returned unpaid because there were insufficient funds in the account 
on which the check was drawn to pay the check when presented. It is 
further found that on March 28, 1985, respondent exchanged the one 
check in the amount of $97,278.64, for three (3) checks, two checks 
in the amount of $40,000.00 each, and one check in the amount of 
$17,278.64. Both checks for $40,000.00 cleared respondent’s bank. 
However, the check for $17,278.64 was returned as the bank had 
closed respondent’s account because of lack of funds. Such amount 
remains due and owing to complainant. It is further found that at the 
time respondent was engaging in business as a dealer buying and selling 
livestock for its own account in commerce and so registered with the 
Secretary under the Act. It has been consistently held that failure to 
pay and failure to pay, when due, for livestock, constitutes an unfair 
practice under section 312(a) of the Act (7 U.S.C. § 213(a)). Mid 
States Livestock, Inc., Dale E. Van Wyk and Gordon Reisinger, 37 
Agric. Dec. 547 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 
F.2d 701 (8th Cir. 1978). It has been held that under such circum 
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stances the Act authorizes a reparation order. Rice v. Wilcox, 630 
F.2d 586, 39 Agric. Dec. 883 (8 Cir. 1980). 

The Act provides a 90-day time limit for filing such complaints. 
Complainant filed its complaint within the limit. 

The decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 C.F.R. § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
No. 2 of 1953 (5 U.S.C., 1976 E., appendix p. 764). It constitutes an 
“order for the payment of money” within the meaning of section 309 (f) 
of the Act (7 U.S.C. § 210(f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may within one year of 
the date of this order file in the district court of the United States for 
the district in which he resides or in which is located the principal place 
of business of respondent, or in any state court having general jurisdic- 
tion of the parties, a petition setting forth briefly the causes for which 
he claims damages and this order in the premises. That section further 
provides that such suit in the district court shall proceed in all respects 
like other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and the 
petitioner shall not be liable for costs in the district court nor for costs 
at any subsequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that, if the petitioner finally pre- 
vails, he shall be allowed a reasonable attorney’s fee to be taxed and 
collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act, or the jurisdiction 
to issue this order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, USDA, Wash- 
ington, D.C. 20250. 

On a petition to reopen a hearing, or rehear or reargue a proceeding, 
or to reconsider an order, see rule 17 of the Rules of Practice, 9 C.F.R. 
§ 202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 Agric. Dec. 
1063 (8 Cir. 1971). Ona complainant’s right to judicial review of such 
an order, see 5 U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

Order 


Within 30 days of the date of this order, respondent shall pay to 
complainant the sum of $17,278.64 plus interest thereon at the rate of 
13% per annum from June 1, 1985, until paid. 
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Copies hereof shall be served upon the parties. 


FRANK B. TITTSWORTH AND JAN TITTSWORTH d/b/a TITTSWORTH 
LIVESTOCK v. CUSTOM CATTLE COMPANY, INC. P&S Docket No. 
6473. Decision and order issued March 11, 1987. 

Evidence in direct conflict and irreconcilable as to certain issues of 


fact—Complainani’s contentions as to those facts not established by a 
preponderance of the evidence—Complaint dismissed. 


John J. Casey, Presiding Officer. 

J. Hilton Coonger, Smithville, Tennessee 

James K. Dukes, Hattiesburg, Mississippi, for respondent. 

Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) begun by a complaint 
received on May 18, 1984, alleging in substance failure to pay in full 
for livestock purchase d and received. The amount claimed was 
$27,554.00. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served 
on respondent on September 27, 1984. A copy of the investigation 
report was served on complainants on the same day. An answer and 
request for oral hearing was received from respondent timely after an 
extension of time. A copy thereof was served on complainants on No- 
vember 21. 

An oral hearing as requested was held on April 2, 1985 in Birming- 
ham, Alabama, and on August 13 in Chattanooga, Tennessee, before 
John J. Casey of the Office of the General Counsel of this Department. 
Complainants were represented by J. Hilton Conger, Esq., Smithville, 
Tennessee. Respondent was represented by James K. Dukes, Esq., 
Hattiesburg, Mississippi. Both complainants and three witnesses testi- 
fied. Seven exhibits were received. No brief was received. 

It is undisputed that on April 28, 1984 complainants sold and 
shipped certain cattle to respondent, and that the latter stopped pay- 
ment on the check given in payment and wire-transferred a lesser 
amount. Respondent contended that this was justified on the basis that 
complainants did not pay it for certain cattle shipped to them the 
month before. 

It is undisputed that in March, 1984, respondent shipped certain 
cattle from Indiana to complainants, and that the latter did not transmit 
or deliver anything to respondent as payment for them. Complainants 
contended that t hose cattle were shipped to them to sell and apply the 
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proceeds to a debt owed to them by respondent on account of certain 
cattle they shipped to it a few weeks before that, for which they were 
not paid and for certain deductions taken on certain other cattle for 
they were paid at least in part. 

It is undisputed that, in the week of February 15, 1984, two ship- 
ments of cattle went from complainants to respondent and payment was 
made at least in part. The parties differ as to whether the payment was 
all that was owed , and whether there was a third shipment that week, 
on the 15th. 

The evidence is in direct conflict and irreconcilable as to certain is- 
sues of fact. Complainants’ contentions as to those facts were not es- 
tablished by a preponderance of the evidence. 

As to whether there was a February 15 shipment, complainant Frank 
Tittsworth testified that it was ordered by respondent’s agent A.A. 
“Bud” Cervantes in a phone call which Mr. Tittsworth received at 
Unionville, Tennessee, an d shipped that day from there to respon- 
dent’s place of business in Purvis, Mississippi. Mr. Cervantes testified 
that no such phone call took place, that he did not otherwise place 
such an order, and that he was at respondent’s place of business every 
day that week and no such shipment was received. Both appeared to 
be credible when they testified. 

Investigation report Exhibit 3 is an affidavit dated August 15, 1984, 
reading as follows: 

My name is Frank Garretson. I live in Viola, Tenn. I haul 
cattle for Frank Tittsworth. On Feb. 13, 15 and 17 of 1984 I 
helped load cattle for Mr. Tittsworth. These cattle were deliv- 
ered to Custom Cattle Co. of Purvis, Mississippi on trucks 
owned by myself. 

Complainant’s Exhibit 7 is another affidavit, dated April 1, 1985, 
reading as follows: 

My name is Foster Turner. I live in McMinnville, Tennes- 
see. I work as a truck driver for Frank Garretson. On Febru- 
ary 15, 1984, I helped load cattle for Mr. Frank Tittsworth. I 
personally drove the truck and delivered the cattle to Custom 
Cattle Company of Purvis, Mississippi. 

Neither Mr. Garretson nor Mr. Turner testified, nor did anyone else 
connected with such a trucking enterprise. Notwithstanding that Mr. 
Garretson’s affidavit was signed six months after February 15, 1984, 
and Mr. Turner’s affidavit was signed more than a year after then, no 
business record of the trucking enterprise on which they might have 
relied to refresh their memories was offered or received. Also, com- 
plainant Frank Tittsworth testified that the truck driver phoned him at 
his home in Tennessee upon arrival at respondent’s place of business in 
Mississippi that night. No phone bill showing such a call was offered or 
received. 
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As for the March shipment, complainant Frank Tittsworth testified 
that Robert Ledford as respondent’s agent told him to sell the animals 
and keep the proceeds on account of a February 15 shipment and cer- 
tain deductions respondent made on the two shipments which were 
undisputedly made that week. Mr. Ledford testified that the animals 
shipped to complainants in March were sold to them with full payment 
expected promptly. Both appeared to be credible when they testified. 

It is undisputed that, in mid-April of 1984, a meeting took place, of 
complainants and respondent’s president Oscar Black, and that they 
reviewed the records of the recent transactions between complainants 
and respondent in the week of February 15 and in March. Complain- 
ants testified that Mr. Black agreed that respondent owed complainants 
a few thousand dollars and promised to pay it promptly. Mr. Black 
testified that complainants agreed that they owed respondent the 
money which respondent later withheld on the April 28 transaction, 
that he (Mr. Black) agreed to place orders with complainants and apply 
the commissions to the debt, but he was overruled by his employers 
who insisted on the offset which was taken on the April 28 transaction. 
Both complainants and Mr. Black appeared to be credible when they 
testified. 

It is undisputed that in that meeting some six or seven pages were 
prepared, detailing the course of dealings up to then between complain- 
ants and respondent. The case record contains some of those pages 
but not all of them, and contains none showing a third shipment from 
complainants to respondent in the week of February 15, or that Mr. 
Black agreed that complainants did not then owe money to respondent 
on account of the March shipment. 

No subpoena was requested or issued in this case. 

Respondent has a burden to establish justification for its failure to 
pay in full for the cattle shipped in the April 28 transaction in dispute. 
However, it being undisputed that complainants did not transmit or 
deliver payment to respondent for cattle they received from respondent 
in March, that burden of respondent was carried. Thus the burden is 
on complainants to show, as they contended, that the March cattle 
were shipped to them to satisfy a debt incurred in February. The com- 
plaint must be dismissed since the evidence in the record does not sup- 
port a conclusion about that, one way or the other. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 C.F.R. § 2.35, as 
authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c—450g. 
See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 1982 Ed., App. 
pg. 1068. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, 
or to reconsider an order, see Rule 17 of the Rules of Practice, 9 
C.F.R. § 202.117. 
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On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. 1.C.C., 337 U.S. 426 (1948). 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
COURT DECISIONS 


UNITED STATES OF AMERICA, Plaintiff-Appellee, v. GILARDI 
TRUCK & TRANSPORTATION, INC., Defendant-Appellant. Case No. 
86-3371. Decided and filed March 19,1987. [See USDA PACA 
Docket No. 2-6186, 43 A.D. 118.] 


UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 


On Appeal From The United States District Court, Southern District Of 
Ohio. 
BEFORE: MERRITT, WELLFORD, and MILBURN, Circuit Judges. 
WELLFORD, Circuit Judge. This action arises under the Perishable 
Agricultural Commodities Act, 7 U.S.C.A. §§ 499a-499s (1980) 
(hereinafter PACA). Pursuant to 7 U.S.C. Sections 499c(a) and 
499h(d), on March 7, 1984, the United States of America commenced 
this action against Gilardi Truck and Transportation, Inc., appellant, to 
recover civil penalties in the amount of $3,300.00 and permanently to 
enjoin the appellant from conducting business without a valid license 
under the Act. Appellant answered and demanded a jury trial. Fol- 
lowing an initial pretrial conference, the district court referred the mat- 
ter to the magistrate. 

The government filed a motion for summary judgment. The magis- 
trate, on reference, issued his report and recommendation granting ap- 
pellee’s motion for summary judgment and awarding the relief sought 
in the complaint. Appellant filed a motion to review the magistrate’s 
report and recommendation. The district court adopted the report and 
recommendation of the magistrate in its entirety, and entered judgment 
against the appellant in the amount of $3,300.00. In addition, it per- 
manently enjoined appellant from carrying on or engaging in business 
as a commission merchant, dealer or broker in perishable agricultural 
commodities in interstate or foreign commerce without holding an ef- 
fective license under PACA. This appeal ensued. 

Appellant Gilardi was licensed under PACA to do business as a com- 
. mission merchant, dealer, or broker of perishable agricultural com- 
modities in interstate or foreign commerce, a mandatory requirement 
under the Act. (7 U.S.C.A. Section 499c). 

Robert Ruiz, Inc. filed a complaint with the Department of Agricul- 
ture seeking reparation from Gilardi for its failure to pay monies owed 
for past transactions involving produce shipped in interstate commerce. 
Gilardi was properly served with the complaint, but filed no answer. 
Accordingly, on November 30, 1982, a default order was entered in 
the proceeding against Gilardi ordering it to pay the reparation award 
plus interest due thereon within thirty days. A similar complaint filed 
by Mo-Bo Enterprises, Inc. against Gilardi resulted in the entry of a 
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second default order on December 17, 1982. This entry also ordered 
Gilardi to pay the award within thirty days. 

Each of these default orders was sent to appellant Gilardi by certified 
mail, return receipt requested, on the day the order issued. Each was 
attached to a cover letter which notified Gilardi that unless it advised 
the Department of Agriculture in 30 days that it had paid the repara- 
tion award, or that it had filed an appeal in district court, Gilardi’s 
license would be automatically suspended. Appellant did not appeal 
these awards. 

On January 6, 1983, the Department of Agriculture sent a telegram 
notifying Gilardi that its license would be suspended at the time previ- 
ously specified (January 7, 1983) and would remain suspended until 
the reparation award was fully satisfied. The award to Ruiz was satis- 
fied on February 18, 1983; the award to Mo-Bo Enterprises, Inc. was 
not satisfied until May 5, 1983. Appellee contends that pursuant to 7 
U.S.C.A. Section 499g, Gilardi’s license was therefore under suspen- 
sion by operation of law from January 7, 1983 through May 5, 1983. 
Appellant does not dispute this but contends that it would validly oper- 
ate after May 5, 1985; 1 

Appellant alleges that material questions of fact exist so that this case 
should not have been/ resolved in a summary manner. First, he con- 
tends that this action is improper since the administrative agency order 
now under appeal was issued over a year after the default orders were 
satisfied. Appellee responds, however, that the purpose of this action 
is not to enforce the reparation orders, but rather to penalize appellant 
for operating while its license was under suspension. We conclude that 
whether or not reparation awards have been subsequently satisfied is 
immaterial to this action. 

Title VII, U.S.C.A., Section 499g(c) provides for the automatic sus- 
pension of a PACA license where a licensee fails to fully and promptly 


' At oral argument we are advised of a subsequent revocation order. Apparently, 
the government has not sought to enforce this. 
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pay a reparation order unless the licensee appeals. 2 See also Abe 
Rafelson Co. v. Tugwall, 79 F.2d 653, 654-55 (7th Cir. 1935) ("a 
failure to satisfy the reparation order or to perfect an appeal shall auto- 
matically bring about a suspension of the license”). PACA should be 
strictly construed against the government and in favor of the defendant. 
United States v. Solomon, 3 F.R.D. 411 (E.D. Ill. 1944). The evi- 
dence clearly shows that Gilardi did not satisfy the reparation orders 
within the proper time nor did he appeal, therefore his license was 
effectively and automatically suspended under the Act. 


The Perishable Agricultural Commodities Act is admittedly 
and intentionally a "tough” law. It was enacted in 1930 for the 
purpose of providing a measure of control and regulation over 
a branch of industry which is engaged almost exclusively in in- 
terstate commerce, which is highly competitive, and in which 
the opportunities for sharp practices, irresponsible business 
conduct and unfair methods are numerous. The law was de- 
signed primarily for the protection of the producers of perish- 
able agricultural products-most of whom must entrust their 
products to a buyer or commission merchant who may be thou- 
sands of miles away, and depend for their payment upon his 
-business acumen and fair dealing-and for the protection of 
consumers who frequently have no more than the oral repre- 
sentation of the dealer that the product they buy is of the grade 
and quality they are paying for. 


United States v. William B. Mandell Co., 242 F. Supp. 873, 875 (E.D. 


Pa. 1965). The purpose of the PACA penalties, ° is to protect produc- 
ers and consumers from "sharp practices” and "irresponsible business 
conduct.” Jd. at 875. Appellant has failed to pay awards assessed 
against it in a timely fashion. There is a "clearly recognized need to 
have financially responsible persons as licensees . . . under [the] Act.” 
Marvin Tragash Co. v. United States Dept. of Agriculture, 524 F.2d 
1255, 1257 (Sth Cir. 1975) (quoting Zwicx v. Freeman, 373 F.2d 110, 


2 Title 7, U.S.C.A., Section 499g(d) provides: 
Suspension of license for failure to obey reparation order or appeal 


(d) Unless the licensee against whom a reparation order has been 
issued shows to the satisfaction of the Secretary within five days from the 
expiration of the period allowed for compliance with such order that he 
has either taken an appeal as herein authorized or has made payment in 
full as required by such order his license shall be suspended automatically 
at the expiration of such five-day period until he shows to the satisfaction 
of the Secretary that he has paid the amount therein specified with inter- 
est thereon to date of payment: Provided, That if on appeal the appellee 
prevails or if the appeal is dismissed the automatic suspension of license 
shall become effective at the expiration of thirty days from the date of the 
judgment on the appeal, but if the judgment is stayed by a court of com- 
petent jurisdiction the suspension shall become effective ten days after 
the expiration of such stay, unless prior thereto the judgment of the court 
has been satisfied. 
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116-17 (2d Cir.), cert. denied, 389 U.S. 835 (1967)). Appellant, 
moreover, continued to operate while his license was suspended in 
open violation of the Act, the type of behavior that PACA is designed 
to penalize. 

The unfortunate fact that appellant’s business is facing bankruptcy 
does nor militate against the imposition of a fine or injunction for viola- 
tion of the Act. In Melvin Beene Produce Co. vv. Agricultural 
Marketing Service, 728 F.2d 347, 351 (6th Cir. 1984), we held that 
bankruptcy proceedings do not affect the Secretary’s ability to revoke a 
PACA license under 7 U.S.C. Section 499h(a) where the defendant 
had failed to promptly pay sellers with which it dealt. We stated that 
Congress had specifically amended Section 525 of the Bankruptcy Act 
"in order to authorize continuation of the Secretary’s license revoca- 
tion authority under PACA when the violations involve debts discharge- 
able in bankruptcy.” Jd. at 351. See also Quinn v. Butz, 510 F.2d 743 
(D.C. Cir. 1975); Re Fresh Approach, Inc., 49 Bankr. 494 (N.D. Tex. 
1985) ("The mere filing of a bankruptcy petition does not prevent the 
Secretary of Agriculture from discharging his or her statutory duties 
under PACA, one of which is denial of a license to a financially inse- 
cure applicant”). 

Appellant also argues that the injunction is a harsh remedy and vio- 
lates his due process rights. By operating without an effective license, 


appellant Gilardi’s operations were illegal. No due process rights are 
therefore violated by an injunction under these circumstances. Nothing 
prohibits appellant from conducting business in commodities other than 
perishable agricultural commodities, or from operating in a legal fash- 


% Title 7, U.S.C.A., section 499c(a) provides in part: 

(a) After December 10, 1930, no person shall at any time carry on 
the business of a commission merchant, dealer, or broker without a li- 
cense valid and effective at such time. Any person who violates any 
provision of this subsection shall be liable to a penalty of not more than 
$500 for each such offense and not more than $25 for each day it contin- 
ues, which shall accrue to the United States and may be recovered in a 
civil suit brought by the United States. 

Title 7, U.S.C.A., section 499h(d) provides: 


(d) In addition to being subject to the penalties provided by section 
499c(a) of this title, any commission merchant, dealer, or broker who 
engages in or operates such business without a valid and effective license 
from the Secretary shall be liable to be proceeded against in any court of 
competent jurisdiction in a suit by the United States for an injunction to 
restrain such defendant from further continuing so to engage in or oper- 
ate such business, and, if the court shall find that the defendant is con- 
tinuing to engage in such business without a valid and effective license, 

“the court shall issue an injunction to restrain such defendant from con- 
tinuing to engage in or to operate such business without such license. 
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ion. The equities weigh in favor of an injunction prohibiting the appel- 
lant from selling perishable agricultural commodities since the Act ,is 
designed to prevent financially troubled businesses from dealing in this 
industry. See United States v. Diapulse Corp., 457 F.2d 25, 29 (2d 
Cir. 1972). 

While appellant questions the validity of the administrative proceed- 
ing, there is no administrative proceeding or order upon which to ques- 
tion validity since civil penalties and injunctions under PACA are mat- 
ters brought directly to and decided in federal court, and because the 
suspension of Gilardi’s license was automatic. There is no merit to this 
contention. 

Appellant also submits that he did not receive adequate notice of the 
suspension of his license. Attached to appellee’s brief is an affidavit 
with attachments of return receipt cards evidencing notification to 
Gilardi of the reparation orders. One letter dated November 30, 1982 
states that ”[u]nless we are advised of payment of the reparation award 
or that an appeal has been filed in the United States District Court, the 
order becomes final on December 30, 1982. If the order becomes final 
and the reparation award is not paid, your license will be automatically 
suspended effective close of business on January 7, 1983... .” An- 
other letter dated December 17, 1982 indicates that the award will be- 
come final on January 16, 1983 and if no payment is made by that date 
or an appeal made, then the license will be automatically suspended on 
January 21, 1983. These letters, along with the telegram sent January 


6, 1983, also a part of the record, constitute adequate notice to appel- 
lant. 


Appellant asserts that the time limit for the government to bring this 
action has expired. The action was commenced on March 7, 1984; the 
last reparation award was satisfied on May 5, 1983. There is a five year 
time limitation set out in 28 U.S.C.A. Section 2462 for commencement 
of an action for the collection of civil penalties. As to the claim of 
laches see Melvin Beene Produce Co., 728 F.2d at 349-50 (PACA’s 
nine month limit in Section 499f(a) ¢ for the bringing of an action only 
applies to suits for reparation awards and not to disciplinary actions by 
the Secretary). In any event, the Secretary brought this action within 
one year of the violation, and we find this to be a reasonable time. 

Finally, appellant cites Bohn Aluminum & Brass Corp. v. Storm King 
Corp., 303 F.2d 425 (6th Cir. 1962), as controlling for the proposition 
that summary judgment is inappropriate in this case. Appellant has 


4 Section 499f(a) provides in part: 

(a) Any person complaining of any violation of any provision of sec- 
tion 499b of this title by any commission merchant, dealer, or broker 
may, at any time within nine months after the cause of action accrues, 
apply to the Secretary by petition... . 
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failed to show any specific issues of disputed fact which were unre- 
solved in the court below. The business operations in Bohn were legal, 
and that case was concerned only with whether the defendant was con- 
ducting business. We find Bohn to be distinguishable and not control- 
ling; appellant has failed to meet its burden of proof under Celotex 
Corp. v. Catrett, _~_U.S.___, 106 S. Ct. 2548 (1986), that any 
genuine issue of material fact exists. 

Under Federal Rule of Civil Procedure 56(e), the appellant is re- 
quired to counter appellee’s affidavit with some evidence that he did 
not conduct business during the license revocation period. § The Su- 
preme Court in Celotex, 106 S. Ct. at 2553, held that where a non- 
movant party bears the burden of proof on an issue at trial, "Rule 
56(e) therefore requires the nonmoving party to go beyond the plead- 
ings and by her own affidavits, or by the ‘depositions, answers to inter- 
rogatories, and admissions on file,’ designate ‘specific facts showing 
that there is a genuine issue for trial.’ ” Since appellant did not support 
his denial with affidavits or other evidence that set out some disputed 
material fact, summary judgment on this issue is appropriate. 

We accordingly AFFIRM the judgment of the district court. 


UNITED STATES OF AMERICA v. VINCENT D. MAENZA, d/b/a VIN- 
CENT MAENZA BANANA CoO., a/k/a MAENZA & SONS. Civil Action 
No. 87-0586. Order filed March 25, 1987. 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 
ORDER 
Considering the following, 
That the United States of America having filed its Complaint de- 
manding the payment of a civil penalty and the issuance of an injunc- 
tion as appears more fully by the said Complaint and the prayer for 


5 Fed. JR. Civ. P.56(e) states in part: 


When a motion for summary judgment is made and supported as pro- 
vided in this rule, an adverse party may not rest upon the mere allega- 
tions or denials of his pleading, but his response, by affidavits or as oth- 
erwise provided in this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If he does not.so respond, summary 
judgment, if appropriate, shall be entered against him. 


As stated in the annotation to the rule, "[t]he very mission of the summary 
judgment procedure is to pierce the pleadings and to assess the proof in order to see 
whether there is a genuine need for trial.” 
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relief contained therein, and the Court having issued a preliminary in- 
junction, and the defendant, by and through his counsel, having repre- 
sented to the Court that he has received a copy of the Complaint filed 
herein, and has read and understands the allegations contained 
therein, and represents to the Court that he has nothing to rebut said 
evidence and on motion of the United States of America for the issu- 
ance of a permanent injunction; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

1. That the Court has jurisdiction of the subject matter hereof and 
of all persons and parties hereto, and the Complaint states a cause of 
action against the defendant under the Perishable Agricultural Com- 
modities Act, 1930,'as amended (7 U.S.C. § 499a et seq.). 

2. That the defendant, his agents and employees, and all persons in 
active concert or participation with him, be and hereby are perma- 
nently enjoined and restrained from engaging in, or carrying on, or 
operating in the produce business as a dealer, broker or commission 
merchant in interstate or foreign commerce within the meaning of such 
terms as they are defined in the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.), without holding a 
license that is valid and effective under it. 

3. That the defendant shall establish a separate interest bearing ac- 
count for the benefit of unpaid sellers of produce under 7 U.S.C. § 
499e(c) and to deposit in such account collections of receivables gener- 
ated by the sale of commodities referred to in paragraph 2. 

4. That the defendant pay to the United States of America 
$3,550.00 as a civil penalty under 7 U.S.C. § 499c(a). 

§. That this Court shall retain jurisdication for the purpose of en- 
forcing this decree and for the purpose of granting such additional re- 
lief as may hereafter appear necessary or appropriate. 
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DISCIPLINARY DECISIONS 


In re: Carpenito Bros., Inc., a/t/a 5 C’s Fruit & Produce. PACA 
Docket No. 2-6846. Decision and Order filed March 26, 1987. 


Failure to make full payment promptly—Implied agreements for de- 
layed payment—Regulations require express agreements for delayed 
payment—Revocation of license—Publication of the facts. 


Summary: The Judicial Officer reversed Judge Baker’s order, which imposed a 
30-day (suspended) suspension order because respondent failed to pay promptly 22 
sellers $209,339.32 for 523 lots of produce purchased from February 1983 through 
December 1984. The Judicial Officer revoked respondent's licensed on the basis of 
In re Gilardi Truck & Transportation, Inc. 43 Agric. Dec. 118 (1984). The ALJ 
should require counsel to separately number each page of a multi-page exhibit. 
Respondent's evidence shows that respondent had only implied agreements for de- 
layed payment terms, while the regulations require express agreements. Unsworn 
letters signed by respondent’s suppliers, which were prepared by respondent’s attor- 
ney, stating that they had express agreements for delayed payment, have no proba- 
tive value. Respondent had burden of proving that it had express agreements for 
delayed payment. A party should call at least 2 or 3 witnesses handling a substan- 
tial number of transactions to prove the presence or absence of express agreements 
for delayed payment. If parties had express agreements for payment within a "rea- 
sonable” time, prior to the Secretary’s new regulations effective December 20, 
1984, the Judicial Officer would have held any payment beyond 45 days (or at least 
beyond 60 days) was not made within a "reasonable” time. After the new regula- 
tions, he would hold that a "reasonable” time for credit does not exceed 30 days, 
unless there are other provisions in the agreement shedding light on the meaning to 
be attributed to the term "reasonable.” Under Gilardi, respondent's license should 
be revoked for a slow-payment violations unless by the time of the hearing, respon- 
dent had made full payment and was in present compliance with the payment provi- 
sions of the Act and regulations. The ALJ erroneously excluded evidence showing 
that respondent was not in present compliance with the payment provisions. Re- 
spondent was notified that its present compliance would be at issue by the Gilardi 
decision and also by the general allegations of the complain that respondent "has 
engaged in, is engaging in, and will continue to engage in, a course of conduct 
which involves failure to made full payment promptly. . . ." Complainant’s offer of 
proof as to respondent’s noncompliance at the time of the hearing was received as 
evidence in the case. Respondent admittedly had no written agreements for delayed 
payment and, therefore, during the period immediately prior to the hearing, respon- 
dent was in violation of the prompt-payment provisions because it was bound by the 
10-day rule. Although the existence of implied agreements for delayed payment is a 
mitigating circumstance with respect to violations specifically alleged in the com- 
plaint, the existence of implied agreements are irrelevant in determining present 
compliance with the payment provisions for the purpose of reducing a sanction from 
revocation to suspension under the Gilardi holding. The ALJ erred in concluding 
that complainant should have introduced respondent's balance sheets, profit and 
loss statements, and a cash flow analysis in order to determine whether a revocation 
order should be issued under the Gilardi holding. The Judicial Officer announced a 
new policy that in future cases involving repeated and flagrant slow-payment viola- 
tions, respondent’s license will be revoked, rather than suspended, unless full pay- 
ment has been made by the opening of the hearing, together with present compli- 
ance with the payment provisions, and respondent's present compliance must not 
involve credit agreements for more that 30 days. 
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Ben E. Bruner, for complainant. 
Stephen McCarron, Silver Spring, Maryland, for respondent. 
Initial decision by Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in 
which Administrative Law Judge Dorothea A. Baker (ALJ) filed an 
initial Decision and Order on April 25, 1986, suspending respondent’s 
license for 30 days for failure to pay promptly 22 sellers $209,339.32 
for 523 lots ' of produce purchased and accepted in interstate com- 
merce from February 1983 through December 1984. 2 The ALJ sus- 
pended the suspension, however, “during those times that Respondent 
is in full compliance with the Act” (Initial Decision at 21) “for a one 
year period following the effective date of this Order” (Clarification of 
Order filed May 19, 1986). 

On May 30, 1986, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 
2.35). 3 On July 8, 1986, the case was referred to the Judicial Officer 
for decision. 

Based upon a careful consideration of the record, I am revoking re- 
spondent’s license, as requested by complainant. Findings 1, 2, 5 and 
7 are taken virtually verbatim from the ALJ’s Findings 1, 2, 17 and 18, 
respectively. 

Findings of Fact 

1. Respondent, Carpenito Bros., Inc., a/t/a 5 C’s Fruit & Produce, 
is a Massachusetts corporation whose address is 165 Market Street, 
Everett, Massachusetts 02149. 


' The last transaction in the complaint is numbered Transaction No. 522, but 
there are two transactions (erroneously) numbered 405. 


2 See generally Campbell, The Perishable Agricultural Commodities Act Regula- 
tory Program, in 1 Davidson, Agricultural Law, ch. 4 (1981 and 1986 Cum. 
Supp.), and Becker and Whitten, Perishable Agricultural Commodities Act, in 10 
Harl, Agricultural Law, ch. 72 (1980). 


® The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial litiga- 
tion; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards 
Act regulatory program). 
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2. Pursuant to the licensing provisions of the PACA, License Num- 
ber 671239 was issued to respondent on January 11, 1966. This li- 
cense was renewed annually and is next subject to renewal on or before 
January 11, 1988. 

3. During the period February 1983 through December 1984, re- 
spondent purchased, received, and accepted 523 lots of perishable ag- 
ricultural commodities from 22 sellers in interstate commerce, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $209,339.32. While this bal- 
ance was paid in full prior to the hearing, such debt was not paid in 
conformity with the credit provisions of the sellers. The details of these 
transactions are set forth in paragraph 6 of the complaint. 

4. Respondent was 1 to 16 months late in making full payment of 
the agreed purchase prices of the 523 lots of produce referred to in 
Finding 3, and respondent was 6 to 16 months late in over half of those 
transactions (CX 1). 

5. By notice in writing, dated November 4, 1982, respondent was 
informed that failure to make full payment promptly of the agreed pur- 
chase prices for perishable agricultural commodities received and ac- 
cepted in interstate or foreign commerce is a violation of the PACA. 
Respondent was given the opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the PACA, but has failed to do 
so. 

6. The notice referred to in Finding 5 was signed by J. J. Gardner, 
Chief, Regulatory Branch, Fruit and Vegetable Division, and stated, 
inter alia: 

The purpose of this letter is to inform you fully of the prompt 
pay requirements of the Act and the consequences of violating 
these requirements. Failure to make full payment promptly of 
the agreed purchase prices for perishable agricultural com- 
modities that move in interstate or foreign commerce is a viola- 
tion of Section 2 of the Act. Such violations can be sufficient 
grounds for instituting disciplinary action against you which 
could result in the revocation or suspension of your license. 

The regulations under the Act define the term “full payment 
promptly” for various types of transactions. A copy of these 
regulations is attached. Your attention is directed to Section 
46.2(aa)(5) and (9) of the regulations. There you will find 
that these provisions require payment for purchases of fruits 
and vegetables within 10 days from the date of acceptance. 
However, the regulations also allow you to negotiate an express 
agreement at the time the contract is made to provide a differ- 
ent time for payment. If you and your supplier agree, then 
payment within that time complies with the requirements for 
prompt payment. 

You should also be aware that if you claim you have an ex- 
press agreement with your supplier, then you have the burden 
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of proving your claim. Therefore, it would be to your advan- 
tage to be sure that an agreement as to time of payment is 
reduced to writing when the terms of sale are agreed upon. 

7. The acts of the respondent, in failing to make full payment 
promptly in accordance with its credit arrangements with its suppliers 
for perishable agricultural commodities it purchased, received, and ac- 
cepted, constitute willful, flagrant and repeated violations of Section 2 
of the PACA (7 U.S.C. § 499(b)). 


Conclusions 


Respondent’s violations are similar, but even more numerous, than 
the slow-payment violations involved in Jn re Gilardi Truck & Trans- 
portation, Inc., 43 Agric. Dec. __ (Jan. 27, 1984), attached as an 
appendix to this decision. * The relevant provisions of the Act and 
regulations are set forth in Gilardi (slip op. at 3-6). (A reading of the 
entire Gilardi decision, prior to reading this decision, will be helpful to 
anyone not familiar with the PACA regulatory program.) It is ex- 
plained in Gilardi that numerous slow-payment violations, in which 
payment is delayed for a number of months, warrant an order revoking 
the license of the violator (slip op. at 6-33, 38-49). 

However, in Gilardi, a new policy is set forth stating that if full pay- 
ment is made by the “opening of the hearing, together with present 
compliance with the payment provisions of the Act and regulations” 
(slip op. at 44), the case will be considered as a “slow pay” case, war- 
ranting a lengthy suspension order, rather than a “no pay” case, war- 


ranting a revocation order. Specifically, it is stated in Gilardi (slip op. 
at 43-44): 


There are substantial reasons for making the final determi- 
nation as to whether a case is “slow pay” or “no pay” as of the 
date on which the administrative hearing begins. Any determi- 
nation made after that time would require a new investigation 
by complainant which might unduly delay the proceeding. 
Each day that the payment violations continue results in in- 
creased risk and damage to the industry. The increased dam- 
age to existing creditors is obvious-—-they are forced to wait 
longer for their money. The increased risk to others arises 
from the fact that a firm in financial difficulty frequently in- 
creases its volume significantly, perhaps taking imprudent 
chances, thereby exposing many other unsuspecting persons to 
the risk of nonpayment, if the debtor’s efforts to regain finan- 
cial stability are unsuccessful. Since there is a considerable 
time lag between the violations and the hearing, there is no real 


* Gilardi also involved a failure to pay for $68,568.05 worth of produce, which it 


expected to pay in full within a few days after the filing of its appeal to the Judicial 
Officer (Gilardi, slip op. at 3, 42). 
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justification for not making full payment by the opening of the 
hearing. 


Accordingly, the policy in future cases will be that if full pay- 
ment is not made by the opening of the hearing, together with 
present compliance with the payment provisions of the Act and 
regulations (or if no hearing is to be held, by the time the an- 
swer is due), the case will be treated as a “no pay” case. There 
is, of course, no basis for considering as mitigating payments 
that are made by “robbing Peter to pay Paul,” i.e., by “rolling 
over” the past-due accounts involved in the case, while con- 
tinuing to violate the payment requirements. 26 (I cannot now 
conceive of extraordinary circumstances that would warrant 
further extending the time for making full payment and achiev- 
ing compliance, but if any exist, they can be considered in a 
concrete factual setting.) 


28 To the extent that there is a bona fide dispute as to the amount due in a 
particular transaction, it should be excluded from consideration. 


It is further explained in Gilardi that it is important to the public 
interest that making a determination, as to whether full payment has 
been made and respondent is in present compliance with the payment 
provisions of the Act and regulations, should not delay the proceeding. 
The Judicial Officer stated that rather than incur such a delay, he 


would revoke the violator’s license based on the proven slow-payment 
violations (slip op. at 45-49). 

The record here shows quite clearly that respondent flagrantly and 
repeatedly violated the payment provisions of the Act and regulations, 
notwithstanding a prior warning letter, and that respondent was not in 
compliance with the payment provisions of the Act and regulations at 
the time of the hearing. 

Although respondent’s attorney tried to lead its president into testi- 
mony that he had express agreements with his suppliers for payments to 
be made beyond the 10-day period otherwise required by the regula- 
tions, the testimony of Edward Carpenito, respondent’s president, 
shows quite clearly that he had no more than implied agreements for 
making delayed payment. Specifically, Mr. Carpenito testified (Tr. 
118-21): 

Q. All right. 


Now, when you make your purchases, what do you discuss 
with the person who is selling to you? 


A. Well, as I’m buying, sometimes they’ll say, “Eddie, can 
you give me a check?” And I’ll say, “Look, I’ll try to give you 
a check this week if I possibly can.” And they’ll say, “All 
right.” And then they’ll give me the ticket and I’ll just keep on 
going. And that’s about it. 
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Q. Have you had that discussion with every supplier that 
supplies you with produce? 


A. Very, very common. Yes, I do. 


Q. And is it your understanding that they agree to this ar- 
rangement? 


A. Yes, I do. 


Q. And when that agreement is made, prior to this com- 
plaint, prior to ’83 and ’84 -- was there such an agreement in 
effect over the last -- 


A. As far as I can remember. As far back as I can remem- 
ber when I started buying. 


Q. All right. 


And is it fair to say that this is just basically reconfirmed 
every so often or is that true? 


A. It’s just like a will. It just keeps going on and on and on. 


Q. Now, have you ever not paid for produce? 


A. I might have been late, but I’ve always paid for my pro- 
duce. 


Q. Now, with the suppliers that are listed in the complaint, 


have you had this agreement with each of these suppliers over 
the years? 


A. Yes. 


Q. And was this agreement expressed by you and expressed 
by them as you just testified? 


A. Yes, it has been. 


Q. Was this agreement in effect when these transactions in 
1983 and ’84 were entered into? 


A. Yes. 


Q. Now, can you remember any particulars -- can you re- 
member times or aie as to when these express agreements 
were entered into 


A. It happens every day of the week with me. I mean, from 
day one. I mean, you’d go up to buy. They say, “Eddie, can 
you give me a check?” And I tell them, “Yes, I’ll give you a 
check as soon as I go back to the warehouse so I can cut a 
check. I’ll cut a check for you if the funds are there.” And 
they tell me, “Okay.” 


Q. And is that the point they give you the produce for the 
sale? 


A. Yes. 
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Q. So these agreements as to payment are made before or at 
the time the transaction or sale is made. Is that correct? 


A. 90 percent of the time. Sometimes they don’t say noth- 
ing to me now. But 90 percent of the time, if they want 
money, they'll say, “Eddie, can you give me a check?” And 
I’ll tell them. 


Q. Now, the suppliers that are mentioned in the complaint 
and the transactions that are mentioned, you’re familiar with 
those, are you not? 


Yes, I am. 


And all those invoices that are listed there have been 
Is that correct? 


All of them have been paid 100 percent, yes. 


To the best of your knowledge, has anyone brought a 
reparation complaint against you for those amounts? 


A. They all told me, no, they never did. 


Q. And to the best of your knowledge, were they satisfied 
with the payment that you made to them? 


A. Yes. They were happy they got it. 


During the week before the hearing, Mr. Carpenito took a copy of a 
statement as to payment terms drafted by respondent’s attorney and 
obtained signatures on the statement (exactly as prepared by respon- 
dent’s attorney) from 20 of the 22 sellers involved in the present viola- 
tions. The statement signed by the sellers is as follows (RX A): 


STATEMENT AS TO PAYMENT TERMS 
This is to clarify our agreement as to payment terms with 


Carpenito Bros., Inc. ATA 5 C’s Fruit & Produce Co., Everett, 
Mass. 


We have expressly agreed that payment would be made by 5 
C’s within a reasonable time with no set time limit. This agree- 
ment is in existence when each order is placed so we do not 
expressly state this agreement when each order is placed. This 
agreement was in effect during 1983 and 1984. 


To date, all of 5 C’s payments to us have been made in 
accord with our agreement as to payment. 


We continue and will continue to provide 5 C’s with pro- 
duce. 


One of the sellers, DiMare/New England Farms (Transaction Nos. 
1-16), changed the language “with no set time limit” in the first sen- 
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tence of the second paragraph to “within 45 days” (RX A, p. 1). § 

Another of the sellers, S. Strock & Co., Inc. (Transaction Nos. 
484-92), rewrote the statement, as follows (RX A): To whom it may 
concern: 

We had expressly agreed with Carpenito Bros., Inc. (5 C’s Fruit & 
Produce Company) that our payment terms of 10 days were not appli- 
cable in the years prior to 1985. 

5 C’s Fruit has paid off their account in full. 

The unsworn letters signed by respondent’s suppliers have no proba- 
tive value here. As stated in Jn re Harry Klein Produce, Corp., 46 
Agric. Dec. __, slip op. at 54 (Feb. 6, 1987): 

These letters [from 17 of the 23 consignors and joint ac- 
count partners] were prepared by respondent’s attorney (Tr. 


299-300), and were retyped by the principals on their letter- 
heads. 


Most of them are verbatim, except for the opening para- 
graph setting forth how long they have been doing business with 
respondent. A few shippers shortened the letters or made mi- 
nor changes. As stated with respect to similar unsworn state- 
ments relied upon by the respondent in Jn re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2441 (1982), aff’d, 728 
F.2d 347 (6th Cir. 1984): 


These statements, being unsworn and presumably prepared 
by respondent’s counsel, have no probative value here. Jn re 
V.P.C., Inc., 41 Agric. Dec. 734, 746 (1982); and see In re 
Ben Gatz Co., 38 Agric. Dec. 1038, 1044-45 (1979). 

It should be noted that respondent has the burden of proving that it 
had express agreements as to the payment terms in effect at the time 
the original contracts of sale were made (Gilardi, slip op. at 5). The 
unsworn statements by the sellers go much farther in stating the exis- 
tence of express agreements for payment to be made within a reason- 
able time with no set time limit than the testimony of Mr. Carpenito. 
Accordingly, the unsworn statements are not merely corroborative of 
any testimony in the record. When complainant attempted in a prior 
case to prove a major point entirely by hearsay, based on telephone 
conversations by James R. Frazier, then Senior Marketing Specialist in 
charge of complainant’s disciplinary work, with various shippers, 
“Judge Baker discounted that testimony since respondent had no op- 
portunity to cross-examine the individuals contacted by Mr. Frazier.” 
In re Hampshire Open Air-Mkt., Inc., 41 Agric. Dec. 955, 962 
(1982). The Judicial Officer stated as to this matter (id. at 962-63): 


5 Respondent's attorney did not separately number the pages of his exhibit. The 
ALJ should require counsel in all cases to separately number each page of a multi- 
page exhibit. Jn re Harry Klein Produce Corp., 46 Agric. Dec. __, slip op. at 
20-22 (Feb. 6, 1987). 
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Although responsible hearsay is admissible in an administra- 
tive proceeding, its shortcomings are well recognized. Where 
other evidence is available, hearsay should not be relied on for 
a crucial finding of fact, except to corroborate other evidence. 


Complainant argues that it would impose an undue hardship 
on shippers to require them to testify since they are frequently 
at great distances from the hearing and, in many instances, the 
absence of a particular individual who conducts the bulk of the 
fruit and vegetable business for a firm would be highly detri- 
mental. However, it would not be necessary for complainant to 
call all of the shippers involved. Two or three witnesses from 
firms handling a substantial number of transactions would be 
sufficient in most cases. And even if a few firms are inconven- 
ienced, that is a necessary price that must be paid to attain the 
benefits of the regulatory program. 

The unreliability of the unsworn statements relied on by respondent 
here is emphasized by the testimony of two of the sellers involved in 
respondent’s violations. Mario Cutone, president of Mario Cutone Co. 
(Transaction Nos. 47-61), who signed one of the payment statements 
for respondent, testified that his company’s payment terms were 21 to 
30 days, which were related to everyone, including respondent, and 
that respondent did not pay in accordance with his credit terms. He 
signed the unsworn statement, which is directly contrary to his testi- 
mony, since he had known respondent a long time, had always been 
paid, and respondent promised that he would now pay within 28 days. 
Mr. Cutone testified (Tr. 141-46, 149-50): 

Q. Have you ever had a problem with Mr. Carpenito not 
paying you on time? 


A. Yes. 


Q. And what are the credit terms you extend to customers, 
if you have a general policy on that? 


A. We have a general policy of 21 to 30 days. 
Q. 21 to 30 days? 
A. Right. 


Q. And did you relate that or have you ever related that to 
Mr. Carpenito? 


A. Yes, I believe we relate it to everybody. 
Q. And what do you do if someone exceeds that time limit? 


A. We have the right to call them for a check, find out what 
the reason is, or do not sell them anything -- the company. 


Q. Have you ever had to do any of those things with Mr. 
Carpenito? 
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Yes. 

When was this approximately? 

A year ago. 

About a year ago. In 1984? 

Right. 

And how late was Mr. Carpenito in paying you? 


It’s hard to say. I don’t have the records in front of me. 
I would say as much as —- are you talking about how fast he 
paid or when did I get all paid off? 


Q. How fast did he pay? 


A. I would say a couple of months, three months for a 
check. Right in that area. 


Q. Would 12 months be unusual in some circumstances? 
Oh, yes. 
It would be? 


Is that with Mr. Carpenito? 
Right. 


Q. And that would not be in accordance with your credit 
terms you previously stated? 


A. No. 


A 
Q 
A. We have waited a year to get paid. 
Q 
A 


Q. Did you express that to Mr. Carpenito? 


A. I called him and we asked for a check. And Mr. Car- 
penito did come over and give us a check when we called him. 
It was mostly just staying on top of it. We did get paid. We did 
start up a credit with him, I believe, about eight or nine months 
ago [i.e., about January or February 1985] with a buyer, I be- 
lieve. that was buying for 5 “C’s”. They expressed their new 
terms. And we did go along with it. 


And as of present date, the man has paid everything up to 
date. The only thing that I know —- that I checked —— that I 
believe he has on record, would be the last three weeks, which 
according to our business and our company, is fine at this pre- 
sent time. 


Q. At the present time? 

A. Right. 

Q. Mr. Cutone, have you ever signed a statement as to pay- 
ment terms for Mr. Carpenito? 
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A. I did. 


Q. You did. Can you explain the circumstances surround- 
ing your signing that? 

A. At the time, I believe it was this week, I signed the paper 
-— let me put it this way. Can I express my opinion? 

Q. Certainly. 

A. Three reasons. Number one, I’ve known Mr. Carpenito 
for a long time. Number two, I’ve got paid in the past for 
everything that he’s bought off me. I might have had to wait a 


year, but I got paid. And he expressed his opinion yesterday 
that -- and this is from Carpenito himself -- 


Q. Yes, sir, I understand. 


A. -- that he would be no longer than 28 days on payment 
to me. 


Q. And within that, I said, “Okay, we’ll give it a whirl.” 
You know, people will say, “Well, why do you go back when 
you got all your money?” Well, I mean, the man paid me. 
And when you come right down to it, maybe he didn’t have to 
if he didn’t want to. 


Q. But when you signed that statement —- and I’m referring 
once again to Respondent’s Exhibit A. Respondent’s Exhibit 
A states, in part, that “We have expressly agreed that payment 
would be made by 5 ”C’s” within a reasonable time with no set 
time limit.” 


You’ve just testified to the fact that you had a set time limit 
on your payment terms. 


A. We have a set time limit with everybody. 
Q. All right. 

And that would have been in effect? 

A. Right. 

Q. So this statement would be then inaccurate? 


A. According to Eddie, the statement, the one I signed, that 
we would be paid within 4 weeks, which would be 28 days. 


Q. Excuse me now? Could you repeat that? 
A. Okay. 


When I signed this the other day, Mr. Carpenito wanted to 
know if we would still extend him credit. 


Q. Yes, sir. 


A. And we said yes, okay, providing it was in our require- 
ments. And he told me that it would be within 4 weeks, which 
would be 28 days, which we said was fine. 
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Q. So it was your understanding, when you signed this state- 
ment, that that was a statement that you would extend credit to 
him in the future? 


A. I don’t believe that statement, as I read that, included 
starting up now. I think this was in the past, okay? In the past 
-- let me put it this way. If a man owes you for 30 days, for an 
example, right? 


Q. Yes, sir. 


A. And he doesn’t give you a check. Like I say, you have 
the right not to sell him or give him a call and find out why. 
Okay. There was a period of time, like he said, that we would- 
n’t sell him because of slow payment. It built up to where it 
shouldn’t have been. But then, like I said, we did start up 
again with his new salesman and which everything seemed to 
work out fine. 


Now, if we —- with some of the old money that was previous, 
okay? But as we went along, and as the man stayed in busi- 
ness, we kept receiving checks. And eventually we got paid up. 


Q. But not always in accordance with your credit terms? 


A. Not always in accordance with the rule, no —— with the 
rules that we had. 


Q. And those were your payment terms? What were they? 
A. 21 to 30 days. 


Q. Okay. 
During the period March through December 1984 and —- 
A. °84, all right. 


Q. To your recollection, did you complain? 


A. We did complain. We called him. I talked to his 
brother who was on the street, I believe, at the time, which was 
George. And I believe at the time we weren’t selling him. But 
he was making payments periodically. I would ask him and 
they would bring over a check. In that period of time for 
whenever it may be —- I don’t have the dates or figures in front 
of me —- he did pay everything that he owed. 


Do you follow what I’m saying? 


Q. Yes, sir. Did he pay everything he owed in accordance 
with your payment terms during that period of time? 


A. No, no. 


Similarly, Mr. Frank Forlizzi, president, Noyes and Bimber, Inc. 
(Transaction Nos. 81-120), testified that he or his brother, who signed 
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respondent’s payment statement (RX A), called Mr. Carpenito a num- 
ber of times during the preceding 5 years to remind him that their pay- 
ment terms were 30 days. Mr. Carpenito always said that he would 
comply with the 30-day terms, but he still paid late. (Tr. 151-56). 
Mr. Cutone and Mr. Forlizzi, whose testimony is discussed immedi- 
ately above, account for 55 of the 523 violations involved in this case, 
or 10 4%. This is consistent with the Judicial Officer’s ruling in Jn re 
Hampshire Open Air-Mkt., Inc., 41 Agric. Dec. 955, 962-63 (1982), 
that in order to avoid undue hardship to shippers, “it would not be 
necessary for complainant to call all of the shippers involved,” but, 
rather, complainant should call 2 or 3 witnesses “from firms handling a 
substantial number of transactions. . . .” Complainant did that here. 

On the other hand, respondent called none of the shippers as wit- 
nesses, even though respondent has the burden of proving that it had 
express agreements for delayed payment (Gilardi, slip op. at 5). In 
this respect, it should be noted that respondent does business in the 
Boston area, and all of the sellers to respondent are in the Boston area. 
Accordingly, the hearing in this case was originally set by the ALJ to be 
held at the Tax Court of the United States in Boston, Massachusetts 
(Order dated August 2, 1985). This is consistent with the Depart- 
ment’s practice of holding hearings throughout the United States in 
locations that are convenient to the respondent and the respondent’s 
witnesses. Although the record does not show why the hearing was 
rescheduled for Washington, D.C., which is the location of respon- 
dent’s attorney, I am quite sure that the hearing would not have been. 
rescheduled for Washington, D.C., unless respondent’s attorney re- 
quested the change, or at least agreed to the change. 

In any event, however, the probative evidence here shows no more 
than implied agreements between respondent and most of its sellers to 
pay within a reasonable time, and respondent failed to comply even 
with those implied agreements. 

The regulations were amended to require an express agreement in 
1972, following the Judicial Officer’s decision in 1971 that implied 
agreements were sufficient under the then existing regulations (Gilardi, 
slip op. at 5 n.3). Although the ALJ in her decision referred to “ex- 
pressed and implied agreements” (e.g., Initial Decision, Finding 5, at 
7), the only evidence of express agreements consists of the unsworn 
statements (RX A), which are contrary to Mr. Carpenito’s testimony 
(which supports only a finding of implied agreements). As stated 
above, the unsworn statements by the sellers are not sufficient evidence 
to support a finding of express agreements. Even if the unsworn state- 
ments had some probative value, I would attach more weight to Mr. 
Carpenito’s testimony, which is consistent only with a finding of implied 
agreements. 
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If it were necessary to determine what is a “reasonable time,” with 
respect to the 1983 and 1984 violations involved in this proceeding 
(i.e., if respondent had express agreements for payment to be made 
within a reasonable time), I would hold that any payment beyond 45 
days (or at least beyond 60 days) was not made within a “reasonable 
time.” In this respect, the ALJ expressly found that respondent did 
not always pay its suppliers within the expected time, and respondent 
filed no appeal or cross-appeal from the ALJ’s findings. ® Specifically, 
the ALJ found (Initial Decision at 10-11): 


15. Thus, there is undisputed evidence that there were im- 
plied agreements, premised upon past payment practices, exist- 
ing with the suppliers and the Respondent. However, such 
payment agreements were not always adhered to by the Re- 
spondent, although he always paid everyone he owed, although 
it be late. Respondent admitted that some suppliers stopped 
selling to him because “* * * I wasn’t paying them fast enough” 
(Tr. 131), and that Respondent had received complaints from 
some of the sellers listed in the Complaint about not receiving 
payments on time (Tr. 131, 134). 


16. Both by Complainant’s evidence and Mr. Carpenito’s 
testimony, it is evident that Respondent did not always pay his 
suppliers within the time expected and agreed to by the Re- 
spondent and the suppliers. Such payment practices are a vio- 
lation of section 2 of the PACA (7 U.S.C. 499b). 

In this case, however, there is no need to determine what a “reason- 
able” time period would have been for making payment in the transac- 
tions involved here because respondent was bound by the 10-day rule 
provided for in the regulations, in the absence of express agreements 
for delayed payment (Gilardi, slip op. at 3-6). 

A brief digression is appropriate to discuss what is a “reasonable” 
payment period where there is a written agreement made after Decem- 
ber 20, 1984 (the effective date of new regulations), for payment to be 
made within a “reasonable” period. In 1984, Congress enacted statu- 
tory trust provisions under the Perishable Agricultural Commodities Act 
(7 U.S.C. § 499e(c)(1)-(4) (Supp. II 1984)) similar to those enacted 
in 1976 under the Packers and Stockyards Act (7 U.S.C. § 
196(b)-(c)). In connection with the statutory trust provisions, Con- 
gress required the Secretary to define a “reasonable” credit period. 
The congressional report as to the statutory trust legislation states (H.R. 
Rep. No. 543, 98th Cong., 1st Sess. 6-7 (1983)): 


The Committee finds that it is common practice in the pro- 
duce business to extend credit for reasonable periods of time 


® Under this Department’s rules of practice, an appeal can be filed by a party who 
agrees with the result of the case, but not with all of the findings or conclusions by 
the ALJ. In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1132 (1981). 
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beyond the time prescribed for “cash” transactions in regula- 
tions issued by the Secretary under the provisions of the Pack- 
ers and Stockyards Act. Consequently, to be effective, the 
trust applies to credit transactions as well as to the straight cash 
transactions. However, the Committee does not intend the 
trust to apply to any credit transaction that extends beyond a 
reasonable period. Under the bill the Secretary is required to 
establish, through rulemaking, the time by which, the parties to 
a transaction must agree payment on a transaction must be 
made, to qualify it for coverage under the trust. An agreement 
for payment after such time will not be eligible to receive the 
benefits of the trust. 

In accordance with the congressional mandate, the Secretary estab- 
lished 30 days as the “reasonable” time period for credit transactions. 
Specifically, the Secretary’s trust regulations, effective December 20, 
1984, provide (7 C.F.R. § 46.46(f)): 

(f) Prompt payment and eligibility for trust benefits. (1) 
The times for prompt accounting and prompt payment are set 
out in § 46.2(z) and (aa). Parties who elect to use different 
times for payment must reduce their agreement to writing be- 
fore entering into the transaction and maintain a copy of their 
agreement in their records, and the times of payment must be 
disclosed on invoices, accountings, and other documents relat- 
ing to the transaction. 


(2) The maximum time for payment for a shipment to 
which a seller, supplier, or agent can agree and still qualify for 
coverage under the trust is 30 days after receipt and acceptance 
of the commodities as defined in § 46.2(dd) and paragraph 
(b)(1) of this section. 

Accordingly, if parties enter into a written agreement for payment to 
be made within a “reasonable” time period, after the enactment of the 
Secretary’s trust regulations, and there are no other provisions shed- 
ding light on the meaning to be attributed to the term “reasonable,” I 
will regard the agreement to provide for payment within 30 days. In 
the case of the agreements signed by most of respondent’s sellers in 
October 1985 (RX A), however, the agreements state that respondent’s 
payments have been made “in accord” with their agreement as to pay- 
ment within a “reasonable” time. This shows that the sellers interpret 
the word “reasonable” (at least after October 11-15, 1985) to include 
a much longer period than 30 days., Accordingly, it would seem that 
respondent’s sellers have (unknowingly, I am sure) eliminated them- 
selves from the benefits of the statutory trust provisions. (For our pur- 
poses here, the agreements entered into in October 1985 are of no 
consequence as to previous violations.) 

Under the holding in Gilardi, respondent’s license should be re- 
voked for the 523 violations involved here, unless by the time of the 
hearing, respondent had made full payment and was in present compli- 
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ance with the payment provisions of the Act and regulations (Gilardi, 
slip op. at 42-49). Respondent barely met the deadline of paying all of 
the sellers in full just before the hearing (Tr. 67). However, respon- 
dent’s license should still be revoked because respondent was continu- 
ing to violate the payment provisions of the regulations during the pe- 
riod from April 29, 1985, to October 13, 1985, 4 days prior to the 
hearing held on October 17, 1985. 

In accordance with the holding in Gilardi, slip op. at 43-44, quoted 
at the outset of the conclusions, complainant’s investigator, Ms. Myrna 
Sterin, went to respondent’s place of business on October 15, 1985, 2 
days prior to the hearing, and asked for respondent’s unpaid invoices. 
(Tr. 22, 45-55). She found 143 violations totaling $72,380.70, in 
which respondent should have made payment up to 5] months earlier 
(CX 2-4). 

The ALJ erroneously excluded the evidence relating to respondent’s 
143 current violations, relying on Jn re Hampshire Open Air-Mkt., 
Inc., 41 Agric. Dec. 955, 963 (1982), which held: 


During the course of the hearing, complainant sought to in- 
troduce evidence relating to transactions not alleged in the 
complaint. The evidence was not offered to expand the num- 
ber of violations involved in the case but, rather, to explain the 
basis for complainant’s recommendations as to the sanction. 
However, evidence as to violations not alleged in the complaint 
(and not set forth in a prior decision) has no relevancy for any 


purpose in an administrative proceeding. If the evidence is of 
sufficient importance, complainant should request that the 
complaint be amended, with adequate opportunity afforded to 
respondent to meet the new allegations. But if the complaint is 
not amended, evidence as to such other violations is not admis- 
sible to explain complainant’s recommendation as to the sanc- 
tion, or for any other purpose. 


The ALJ’s reliance on Hampshire Open Air-Mkt. is misplaced for 
two reasons. In the first place, the Hampshire case is superseded by 
the new policy subsequently announced in Gilardi. Under Gilardi (slip 
op. at 44), evidence of “present compliance with the payment provi- 
sions of the Act and regulations” is required if a revocation order that 
would otherwise be imposed for the specific violations involved in the 
case is to be reduced to a suspension order. In fact, Gilardi does not 
even say who has the burden of proving respondent’s “present” compli- 
ance or noncompliance with the payment provisions of the Act and 
regulations. (At least for the time being, I will leave the burden of 
proving noncompliance on complainant.) In any event, however, any 
respondent seeking the benefit of a suspension order rather than a 
revocation order, under Gilardi, is necessarily placed on notice that 
respondent’s present compliance with the payment provisions of the 
Act and regulations is a matter at issue in the proceeding. (Respon- 
dent’s attorney was familiar with the Gilardi decision (Tr. 57-58)). 
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In the second place, the complaint in this case, unlike the complaint 
in Hampshire, expressly placed in issue respondent’s noncompliance 
with the payment provisions subsequent to the specific transactions al- 
leged in the complaint. Specifically, the complaint alleges (Complaint 
at 17): 


7. Further, on information and belief, Respondent has en- 
gaged in, is engaging in, and will continue to engage in, a 
course of conduct which involves failure to make full payment 
promptly for perishable agricultural commodities, received and 
accepted by it in interstate and foreign commerce, in violation 


of Section 2(4) of the PACA (7 U.S.C. 499b(4)). 7 
Accordingly, the ALJ erroneously excluded complainant’s evidence 
as to respondent’s noncompliance with the payment provisions during 
the months immediately prior to the hearing. Complainant made an 
appropriate offer of proof (Tr. 51-54) in accordance with the Depart- 
ment’s rules of practice, which provide (7 C.F.R. § 1.141(g)(7)): 


(7) Offer of Proof. Whenever evidence is excluded by the 
Judge, the party offering such evidence may make an offer of 
proof, which shall be included in the transcript. The offer of 
proof shall consist of a brief statement describing the evidence 
excluded. If the evidence consists of a brief oral statement, it 
shall be included in the transcript in toto. If the evidence con- 
sists of an exhibit, it shall be marked for identification and in- 
serted in the hearing record. In either event, the evidence 
shall be considered a part of the transcript and hearing record 
if the Judicial Officer, upon appeal, decides the Judge’s ruling 
excluding the evidence was erroneous and prejudicial. If the 
Judicial Officer decides the Judge’s ruling excluding the evi- 
dence was erroneous and prejudicial and that it would be inap- 
propriate to have such evidence considered a part of the hear- 
ing record, the Judicial Officer may direct that the hearing be 


7 In these circumstances, there is no basis for the ALJ’s view that it would have 
been patently unfair to require respondent to defend complainant's proffered evi- 
dence as to the 143 current violations (Initial Decision at 15-16). However, if a 
reviewing court should disagree, it would not aid respondent. If complainant's 
methodology here, approved by the Judicial Officer, were to be held unlawful, I 
would change the Department’s sanction policy and not give respondents the op- 
portunity to obtain a license suspension, rather than a license revocation, where 
there have been flagrant and repeated slow-payment violations such as those in- 
volved here. Although that would be a more severe sanction policy than that pre- 
viously followed, it is the long-standing practice of this Department to change the 
sanction policy, where appropriate, in the pending case, rather than merely to 
announce that a more severe sanction policy will be followed in future cases. Jn re 
Spencer Livestock Comm'n Co., 46 Agric. Dec. __, slip op. at 233-34 (Mar. 
19, 1987); In re Worsley, 33 Agric. Dec. 1547, 1569-70 (1974). 





re-opened to permit the taking of such evidence or for any 
other purpose in connection with the excluded evidence. 

Under the Department’s rules of practice, I am considering com- 
plainant’s offer of proof as to respondent’s noncompliance during the 
months immediately prior to the hearing as evidence in this 
proceeding. ® As stated in Southern Nat. Mfg. Co., Inc. v. EPA, 470 
F.2d 194, 200 (8th Cir. 1972), “[t]hese provisions for agency review 
gave adequate advance warning to petitioners that excluded unfavor- 
able evidence might later be admitted to their detriment.” Moreover, 
respondent’s attorney was expressly advised that if the Judicial Officer 
should reverse the ALJ’s evidentiary ruling excluding complainant’s 
evidence, he might receive it as evidence without a remand for further 
proceedings (Tr. 56). 

Furthermore, respondent’s testimony demonstrates that he has no 
significant defense to the 143 violations included in complainant’s offer 
of proof. In the first place, in order for the benefits of Gilardi to be 
available to respondent, the evidence would have to show that respon- 
dent was in compliance with the payment provisions as to all (or all but 
a de minimis number) of the 143 transactions included in complain- 
ant’s offer of proof (CX 2-4). This would, as a practical matter, be 
impossible inasmuch as it was Mr. Carpenito who gave complainant’s 
investigator the invoices which he said were unpaid (Tr. 48-49, 
51-54). At best, respondent might have been able to prove that a few 
of the transactions actually had been paid at that time, or that there 
were adjustments due on some of the transactions. That evidence 
would have been insignificant. 

Of greatest importance is the fact that respondent\admits that at the 
time the 143 transactions were entered into, he had no written agree- 
ments with his sellers as to delayed-payment terms. Mr. Carpenito 
testified (Tr. 133): 


Q. Okay. 


Have you ever entered into written credit agreements with 
any of these people? 


A. No, nothing other than this [RX A]. 


® In re Thornion, 38 Agric. Dec. 1425, 1433 (remand order), final decision, 38 
Agric. Dec. 1539 (1979); In re Corona Livestock Auction, Inc., 36 Agric. Dec. 
1169, 1171 n.2 (1976) (remand order), final decision, 36 Agric. Dec. 1285 
(1977), rev’d on other grounds, 607 F.2d 811 (9th Cir. 1979); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 & n.5 (1976) (fairness to respon- 
dents did not require a remand since “respondents’ unwarranted objections re- 
sulted in the erroneous exclusion of the evidence,” and the regulations and com- 
plainant’s attorney informed respondents that the excluded evidence might later be 
admitted to their detriment, id. n.5), aff’d per curiam, 558 F.2d 748 (Sth Cir. 
1977), cert. denied, 435 U.S. 968 (1978). 
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A. Than this statement I’ve gotten from each one of them 
[RX A]. 

Effective December 20, 1984, the regulations were amended to re- 
quire written agreements for delayed payment. The amended regula- 
tion, which was in effect during all of the 1985 violations included in 
complainant’s offer of proof, states (49 Fed. Reg. 45,735, 45,740 
(1984), codified at 7 C.F.R. § 46.2(aa)(11)): 

(11) Parties who elect to use different times of payment 
than those set forth in paragraphs (aa)(1) through (10) of this 
section must reduce their agreement to writing before entering 
into the transaction and maintain a copy of the agreement in 
their records. If they have so agreed, then payment within the 
agreed upon time shall constitute “full payment promptly”, 
Provided, That the party claiming the existence of such an 
agreement for time of payment shall have the burden of prov- 
ing it. 

The written agreements referred to by Mr. Carpenito were signed 
between October 11 and 15, 1985, which was subsequent to respon- 
dent’s acceptance of all of the 143 lots of produce involved in com- 
plainant’s offer of proof. Since respondent admits that there were no 
written agreements for delayed payment when it accepted the 143 lots 
of produce involved in complainant’s offer of proof, respondent was 
bound by the 10-day payment rule, and there is no possible evidence 
that respondent could have adduced to disapprove all (or all except a 
de minimis number) of the 143 current violations. 

The existence of implied agreements (or even oral, express agree- 
ments) for delayed payment relating to the 143 current violations would 
not affect the sanction in any manner. That is, the sanction of revoca- 
tion is being imposed for the 523 violations specifically alleged in the 
complaint—-not for the 143 current violations. Accordingly, we are not 
concerned with whether there are any mitigating circumstances (such as 
implied agreements) as to the 143 current violations. ® Under Gilardi, 
respondent must be in compliance with the payment provisions immedi- 
ately prior to the hearing in order to avoid a revocation order based on 
its past violations. Being almost in compliance is not enough! And 
showing mitigating circumstances as to why respondent was not in com- 
pliance is not enough! Under Gilardi, revocation will be ordered for 


® If respondent had been in compliance with the payment provisions of the Act 
and regulations during the period covered by complainant’s offer of proof, the ex- 
istence of the implied agreements as to the 523 violations in 1983 and 1984 would 
have been a mitigating circumstance reducing the sanction from 90 days to 70 
days. In re Hampshire Open Air-Mkt., Inc., 41 Agric. Dec. 955, 961 n.2 
(1982); In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1117-22 
(1978). 





the past violations unless respondent is in compliance with the payment 
provisions immediately before the hearing. 

The ALJ criticizes complainant’s offer of proof on the basis that it 
does not contain balance sheets, profit and loss statements, or a cash 
flow analysis. She states (Initial Decision at 12, 16): 


Such offer of proof does not consist of balance sheets, profit 
and loss statements, or cash flow analysis. 


... A mere audit of current unpaid invoices, without more, 
such as cash flow statements, reconciliation statements, bal- 
ance sheets, and profit and loss statements, would not sustain a 
determination as to a Respondent’s current financial condition. 
Also, at the time of the pre-hearing audit, the Respondent had 
express written agreements. 1 Even if Complainant’s offer of 
proof had been received into evidence, the invoices, not paid 
within ten days, do not furnish proof that the Respondent was 
then currently in violation of the Act. 

If complainant had attempted to introduce respondent’s balance 
sheets, profit and loss statements, or a cash flow analysis, such evi- 
dence should have been excluded as irrelevant. You do not determine 
whether a licensee is complying with the payment provisions of the Act 
and regulations by looking at balance sheets, profit and loss statements, 
or a cash flow analysis. After the effective date of the amendment 
requiring written agreements for delayed payment (December 20, 
1984), you determine compliance with the payment provisions solely by 
seeing whether payment was made “within 10 days after the day on 
which the produce [was] accepted” (7 C.F.R. § 46.2(aa)(5)), where, 
as here, there were admittedly no written agreements for delayed pay- 
ment in existence when the produce was accepted. 

The ALJ failed to distinguish between the “window dressing” in 
Gilardi and the square holding in Gilardi. The “window dressing” 
talks of “robbing Peter to pay Paul” and “rolling over” past-—due ac-— 
counts (Gilardi, slip op. at 44). The square holding is that “if full 
payment is not made by the opening of the hearing, together with pre- 
sent compliance with the payment provisions of the Act and regulations 
(or if no hearing is to be held, by the time the answer is due), the case 
will be treated as a ’no pay’ case” (ibid.). 

One final word should be said as to a change in the Gilardi policy 
that I am making in view of the wisdom derived from this case. Al- 
though there is no evidence here that Mr. Carpenito obtained the pay 


10 The express written agreements would only be relevant as to produce accepted 
by respondent after they were signed. As shown above, all of the produce in the 
143 violations under discussion was accepted by respondent before the written 
agreements were signed. 
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ment statements relied on by respondent (RX A) by using undue influ- 
ence, I can easily foresee the possibility in a future case that a respon- 
dent heavily indebted to suppliers could exact written agreements from 
them authorizing lengthy payment delays by telling the suppliers that 
unless they sign such agreements, the respondent’s license would un- 
doubtedly be revoked by the Department, and the suppliers would be 
left “holding the bag” as to the existing indebtedness. 

Accordingly, in future cases involving repeated and flagrant slow- 
payment violations, where a respondent would like to obtain a license 
suspension order rather than a license-revocation order, in addition to 
requiring that full payment must be made by the opening of the hear- 
ing, together with present compliance with the payment provisions of 
the Act and regulations, I will require that respondent’s present compli- 
ance not involve credit agreements for more than 30 days. This is 
necessary to prevent respondents in danger of having their licenses re- 
voked from using undue influence in order to obtain written agree- 
ments for lengthy credit terms, and to prevent the suppliers from either 
unknowingly giving up the benefit of their trust protection, or knowingly 
giving up the benefit of their trust protection as the lesser of the evils. 

For the foregoing reasons, the following order should be issued. 11 
Order 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be published. 
This order shall take effect on the 30th day after service thereof on the 
respondent. 


In re: FRANK W. DELEGAL, JR., a/t/a DELEGAL CORP. PACA Docket 
No. 2-7202. Decision and order filed February 17, 1987. 

Failure to pay promptly—Willful, repeated and flagrant violations— 
Publication of the facts—Default. 

Andrew Stanton, for complainant. 

William F. Beggs, Ft. Lauderdale, Florida for respondent. 


'! This is one of a group of cases that has been unreasonably delayed in the Office 
of the Judicial Officer. During 1985 and 1986, the workload of the Judicial Officer 
doubled. Because of budgetary constraints, an assistant was not obtained until 
November 2, 1986. 

A number of matters discussed by the parties and the ALJ have been fully consid- 
ered, but are not discussed herein because they are of no substantial consequence. 





Decision issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act”, instituted by a complaint filed on June 12, 
1986, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged 
in the complaint that during the period November 1985 through De- 
cember 1985, respondent purchased, received, and accepted, in inter- 
state and foreign commerce, from 18 sellers, 194 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $597,563.80. A copy of the complaint was served upon 
respondent, who filed an answer but withdrew the answer on October 
6, 1986. The time for filing an answer having run, and upon the mo- 
tion of the complainant for the issuance of a Default Order, the follow- 
ing Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 1 

Findings Of Fact 

1. Respondent,Frank W. Delegal, Jr., a/t/a Delegal Corp., is an indi- 
vidual, whose address is State Farmers Market, Stall 38, 1200 Ham- 
mondville Road, Pompano Beach, Florida 33060. 

2. Pursuant to the licensing provisions of the Act, license number 
691304 was issued to respondent on January 28, 1969. This license 
was renewed annually, but terminated on January 28, 1986, pursuant 
to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent failed 
to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1985 through December 1985, respondent pur- 
chased, received, and accepted in interstate and foreign commerce, 
from 18 sellers, 194 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $597,563.80. 

Conclusions 

Respondent’s failure to make full payment promptly with respect to 
the 194 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 

Order 


' Respondent’s objection to Proposed Decision and Order has been considered 


and found to be without merit for the reasons stated by complainant. 
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A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final March 30, 1987.—Editor.] 


In re: Harry Klein Produce Corp. PACA Docket No. 2-6992 Order 
filed March 9, 1987. 


Edward Silverstein, for complainant. 


Stephen P. McCarron, Silver Spring, Maryland, for respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


STAY ORDER 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: QUALI-FRESH MARKETING, INC. PACA Docket No. 2-7174. 
Decision and Order filed January 7, 1987. 


Failure to pay promptly—Wiilful, repeated and flagrant violations— 
Publication of the facts—Default. 
Edward M. Silverstein, for complainant. 
Respondent, Pro Se. 
Decision issued by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinaf- 
ter referred to as the “Act”, instituted by a complaint filed on May 6, 
1986, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
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keting Service, United States Department of Agriculture. It is alleged 
in the complaint that during the period August 1985 through December 
1985S, respondent purchased, received, and accepted, in interstate and 
foreign commerce, from 25 sellers, 112 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount of 
$109,825.49. It also is alleged that, during the period October through 
December 1985, respondent purchased, received and accepted, in in- 
terstate commerce, from 15 sellers, 68 lots of fruits and vegetables, all 
being perishable agricultural commodities for which it failed to make 
full payment promptly but that, subsequent to these sellers having per- 
fected their trust interests under section 5 of the Act (7 U.S.C.§ 499e) 
and filed court proceedings, respondent was ordered to and did make 
full, albeit not prompt, payment to them. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. 1.139). 


Findings of Fact 


1. Respondent, Quali-Fresh Marketing, Inc., is a corporation, whose 
address is 570 Pine Street, St. Paul, Minnesota 55101. 

2. Pursuant to the licensing provisions of the Act, license number 
850556 was issued to respondent on January 29, 1985. This license 
terminated on January 29, 1986, pursuant to Section 4(a) of the Act (7 
U.S.C. 499d( a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1985 through December 1985, respondent purchased, 
received, and accepted in interstate commerce, from 25 sellers, 112 
lots of fruits and vegetables, all being perishable agricultural commodi- 
ties, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $109,825.49. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period October through December 1985, respondent failed to make full 
payment promptly to 15 sellers of the agreed purchase prices, or bal- 
ances thereof, in the total amount of $173,996.30 for 68 lots of fruits 
and vegetables, all being perishable agricultural commodities, which it 
purchased, received and accepted in interstate commerce. Subsequent 
to these failures to make prompt payment, the 15 sellers filed timely 
notices with the Secretary and with respondent of their intent to protect 
their trust benefits under section 5 of the PACA (7 U.S.C. 499e). On 
December 13, 1985, respondent filed a Voluntary Petition pursuant to 
Chapter 11 of the Bankruptcy Court for the District of Minnesota, 
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which was designated as Case No. 3-85-3067. After proceedings held 

before the bankruptcy court, respondent was orderedto make payment 

to the 15 sellers as trust beneficiaries. Thereafter, payment for the 68 

transactions noted above was made to the 15 sellers as trust beneficiar- 

ies from trust assets during the last week of March 1986. 
Conclusions 


Respondent’s failure to make full payment promptly with respect to 
the 180 transactions set forth in Findings of Fact No. 3, and 4, above, 
constitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 

Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. Pursuant to the Rules of Practice governing procedures 
under the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in sec- 
tions 1.139 and 1.145 of the Rules of Practice (7 C.F.R. 1.139 and 
1.145). 


[This decision and order became final March 17, 1987.—Editor.] 
Copies hereof shall be served upon parties. 





REPARATION DECISIONS 


THOMAS F. BRAMAN vy. B. G. MARKETING COMPANY. PACA 
Docket No. 2-7262. Decision and order filed. March 13, 1987. 
Assignment for benefit of creditors—Failure to pay. 


Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complainant has established a 
prima facie case and is entitled to reparation award where respondent's only defense 
is that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bar the reparations proceeding. 


Peter V. Train, Presiding Officer. 
Complainant, pro se. 
Roger Schlossberg, Hagerstown, Maryland, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $4,680.00 in connection with the sale of apples 
in interstate commerce. 

Copies of the report of investigation made by the Department were 


served upon the parties. A copy of the formal complaint was served 
upon respondent. On August 5, 1986, respondent’s assignee filed what 
it styled “Answer to Complaint and Suggestion of Insolvency” in which 
the assignee asserted that respondent made a general assignment of all 
its assets to him and that he had no particular knowledge of the facts 
alleged in the complaint and therefore could neither admit nor deny 
the allegations of the complaint. The assignee also moved that this 
reparation proceeding be stayed pending a final accounting and distri- 
bution of respondent’s assets. Respondent’s motion was denied on 
August 28, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 C.F.R. § 47.20) applies. Under this procedure, the verified 
complaint of the complainant as well as the Department’s report of 
investigation are part of the evidence in the case. Respondent’s an- 
swer, because it was unverified, is not part of the evidence. Addition- 
ally, both parties were given the opportunity to file evidence in form of 
verified statements. Complainant filed an opening statement; respon- 
dent did not. Neither party filed a brief. 
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THOMAS F. BRAMAN v. B. G. MARKETING COMPANY 


Findings of Fact 

1. Complainant Thomas F. Braman is an individual doing business as 
Braman Fruit Company whose business address is P. O. Box 1377, 
Grand Rapids, Michigan 49501. 

2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P. O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 

3. On March 1, 1986, complainant sold apples in interstate com- 
merce to respondent in the amount of $3,180.00. 

4. On March 8, 1986, complainant sold apples in interstate com- 
merce to respondent in the amount of $1,500.00. 

5. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 

6. The complaint was filed on April 18, 1986, which was within nine 
months of the time the causes of action herein arose. 

Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $4,680.00. 
(Complainant’s Exhibits 1 and 2 to the complaint) Respondent’s only 
defense was that it filed an assignment for the benefit of creditors under 


Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept the shipments of apples in interstate commerce. Nor is there 
any evidence that there has been any payment to complainant by re- 
spondent or respondent’s assignee. Respondent is therefore liable to 
complainant for the full purchase price of the apples, or $4,680.00. 
The failure of respondent to pay this amount to complainant is a viola- 
tion of section 2 of the Act for which reparation should be awarded to 
the complainant with interest. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,680.00, with interest thereon at the rate 
of 13 percent per annum from April 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 
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RICHARD S. BROWN, INC., v. POST & TABACK, INC. PACA Docket 
No. 2-7080. Order filed March 13, 1987. 
Order issued by Donald A. Campbell, Judicial Officer. 

ORDER ON RECONSIDERATION 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Decision 
and Order was issued on November 24, 1986, awarding complainant 
reparation in the amount of $385.50 plus interest. On December 24, 
1986, complainant sought reconsideration of this Decision and Order, 
and on January 27, 1987, the Decision and Order was stayed pending 
reconsideration. A copy of complainant’s petition was served upon 
respondent which filed a response in opposition thereto. 

Complainant’s petition for reconsideration focuses on the method 
used for valuing the subject shipment of lettuce. It submits that, for 
setting a value on the lettuce had it met contract requirements, we 
should have referred to the Market News price rather than using the 
delivered price, i.e., contract price plus freight. Complainant is cor- 
rect. See United Fruit Sales v. Yeckes-Eichenbaum, 29 Agric. Dec. 
1408 (1970). 

The respondent’s damages should have been computed as follows: ' 
The value of the lettuce had it met the contract’s requirements, which 
is the Market News price ($5.50 x 410 or $2,255.00), less the value of 
the lettuce actually received, which is the total of the gross proceeds 
received on resale of the lettuce ($2,135.00). The respondent’s dam- 
ages, therefore, were $120.00. In addition, respondent incurred reim- 
bursable costs attributable to the resale of the lettuce, i.e., expenses for 
terminal charges, unloading and a reasonable commission. The total 
damages suffered by respondent, therefore, are $465.20. Respon- 
dent’s total damages subtracted from the parties’ agreed contract price 
($2,135.00) leaves a balance due complainant of $1,669.80. As re- 
spondent has already paid complainant $349.00, the balance remaining 
due complainant from respondent is $1,320.80. Respondent’s failure 
to pay complainant this amount is a violation of the Act for which repa- 
ration plus interest should be awarded. 

In view of the above, the November 24, 1986, Order is set aside and 
the following shall substitute therefor. 

Order 


' Corte & Sons v. Lerner & Son, 14 Agric. Dec, 320 (1955). 





FIVE STAR PRODUCE, INC. v. EAGLES THREE, INC. 


The January 27, 1987, Stay Order is vacated. 

Within thirty days from the date of this order, respondent shall pay 
complainant $1,320.80 as reparation, plus interest at the rate of 13% 
per annum from May 1, 1985, until paid. 

Copies of this Order shall be served upon the parties. 


CAL-MEX DISTRIBUTORS, INC. v. FOUR C’S PACKING COMPANY. 
PACA Docket No. 2-7002. Order filed March 9, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Decision 
and Order was issued on December 17, 1986, awarding reparation to 
complainant in the amount of $596.00 plus interest. An Order Requir- 
ing Payment of Undisputed Amount had earlier been issued, on Janu- 
ary 17, 1986, awarding complainant $2,001.50, plus interest, based on 
respondent's admission of liability in its answer. 

Respondent filed a petition for reconsideration on January 22, 1987, 
eight days after it was mailed, by regular mail, from Chula Vista, Cali- 
fornia. The Decision and Order specifically states that respondent shall 
pay the reparation awarded to complainant “[w]ithin thirty days from 
the date of this order... .” In accordance with section 10 of the Act 
(7 U.S.C. § 499j), the Decision and Order became final at the expira- 
tion of this 30 day period on January 17, 1987, five days prior to the 
filing of the petition for reconsideration. The law is clear that an ad- 
ministrative agency has no jurisdiction to reconsider a decision after the 
decision has, in accordance with the applicable statute, become final 
due to the expiration of the time allowed for filing a petition for review. 
Lasky v. Commissioner of Internal Revenue, .235 F.2d 97 (9th Cir. 
1956), aff'd per curiam, 352 U.S. 1027 (1956); Santo Tomas Produce 
Association v. Elizar Ozuna, et al, 39 Agric. Dec. 795 (1980). There- 
fore, the Secretary is without jurisdiction to reconsider respondent’s 
petition, and it is hereby dismissed. 


Copies of this order shall be served upon the parties. 


FIVE STAR PRODUCE, INC. v. EAGLES THREE, INC. a/t/a TRADE- 
MARK PRODUCE & SALES. PACA Docket No. 2-7049. Decision and 
order filed March 12, 1987. 





Burden of proof, complainant—Broker’s duties. 


Where complainant fails to prove respondent agreed to purchase potatoes and also 
failed that respondent violated its duties as a broker, complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Stephen P. McCarron, Silver Spring, Maryland, for complainant. 
Craig M. Liebler, Kennewich, Washington, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks $14,042.00 from 
respondent in connection with two transactions in interstate commerce 
involving potatoes, a perishable agricultural commodity. 

Both parties were served with a copy of the Department’s report of 
investigation. Respondent also was served with a copy of the formal 
complaint and filed an answer thereto in which it denied any liability to 
complainant. After receiving leave to do so, complainant filed an 
amended complaint. Respondent filed an answer to the amended com- 
plaint in which it again denied that it had any liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the rules of prac- 
tice (7 C.F.R. § 47.20) was followed. Pursuant to this procedure the 
verified pleadings o f the parties are considered part of the evidence of 
the case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file further evidence by way of 
verified statements, however, neither party did so. Complainant filed a 
brief. 


Findings of Fact 


1. Complainant, Five Star Produce, Inc., is a corporation whose ad- 
dress is 2511 East Road 6 North, Monte Vista, California 81144. 

2. Respondent, Eagles Three, Inc., is a corporation a/t/a Trademark 
Produce & Sales whose address is 6201 W. Clearwater, Suite F, Ken- 
newick, Washington 99336. At all material times, respondent was li- 
censed under the Act. 

3. On October 5 and 11, 1984, in the course of interstate commerce, 
through respondent acting as a broker, complainant sold two lots of 
potatoes to Provigo Distribution, Inc., Montreal, Canada (“Provigo”), 
for shipment to the buyer’s agent on the Hunt’s Point Market in New 
York City, New York. The first load consisted of 1300 100# bags of 
Elkhead brand potatoes sold at a delivered price of $5.2815 per cwt., 
or a total of $6,866.00. The details of the second load are as follows: 
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FIVE STAR PRODUCE, INC. v. EAGLES THREE, INC. 

126 100# Hi-Altitude $5.00 $ 630.00 

532 50# Elkhead 8.00 2128.00 

818 100# Diamond 5.00 4090.00 

82 100# Big Horn 4.00 328.00 
The total agreed contract price on this lot, which was sold f.o.b., was 
$7,176.00 

4. On October 5, 1984, and October 11, 1984, the respondent is- 
sued proper brokers memoranda of sale and sent those copies to com- 
plainant and Provigo. The brokers memoranda sent to complainant 
were received by it. Complainant did not make a protest to respondent 
as to the terms of sale set out in those memoranda. 

5. On or about October 9, 1984, and October 16, 1984, complainant 
shipped the potatoes to Provigo in New York. At the same time it 
invoiced respondent for them. Upon receipt of the invoices, respon- 
dent informed complainant that, as it was not the purchaser of the 
potatoes, it was mistakenly invoiced. 

6. On or about’ October 10, 1984, and October 18, 1984, respon- 
dent, on behalf of complainant, invoiced Provigo for the potatoes. 
Although it has made numerous attempts to do‘'so, respondent has not 
been able to gain payment for the potatoes for Provigo. 

7. On October 30, 1984, after the Provigo’s New York agent had 
complained about the arrival condition of the potatoes shipped on Oc- 
tober 16, 1984, complainant agreed to grant the buyer a $1.00 per cwt. 
allowance. This reduce d the agreed f.o.b. price for the potatoes by 
$1,292.00, or from $7,176.00 to $5,884.00. On that same date, re- 
spondent sent the complainant and Provigo a’ “Notice of Complaint” 
detailing the complainant’s agreement with regard to the allowance. 

8. Provigo and its New York agent are embroiled in a dispute regard- 
ing shipments of bananas. As a result of this dispute, neither of them is 
willing to pay for the potatoes involved in this’ proceeding. 

9. On October 4, 1985, respondent “assigned whatever interest it 
had in the two subject loads of potatoes to complainant. 

10. The informal complaint was filed on July 26, 1985, which was 
within nine months after the cause of action herein accrued. 

Conclusions 

The dispositive issue in this proceeding concerns whether the respon- 
dent purchased the two lots of potatoes from complainant or whether it 
merely acted as a broker between the complainant and the buyer. As 
the moving party, the complainant has the burden of proving its allega- 
tion that it had a contractual relationship with the respondent as the 
buyer of the potatoes. Great Lakes Packing Co. v. Santa Fe Berry 
Packers, 16 Agric. Dec. 818 (1957). In this it has failed. The only 
probative evidence in the record supporting complainant’s allegation 
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are the invoices on which it named respondent as the purchaser of the 
potatoes as well as the broker for the transaction. Respondent’s evi- 
dence consists of its verified answer in which it is indicated that a pro- 
test was made to complainant regarding the latter’s invoice, respon- 
dent’s copies of the complainant’s invoices indicating that such a pro- 
test had been made, the two brokers memoranda of sale it issued, and 
the notice of complaint which it also issued. Apparently, complainant 
received all of the documents issued by respondent without complaint. 
In view of this record, we hold that the preponderance of the evidence 
in the record indicates that respondent did not purchase the two sub- 
ject lots of potatoes, that the role it played in the subject transactions 
was as a broker between complainant and Provigo, who did purchase 
the potatoes, and that Provigo has failed to pay for its purchase. 

In its amended complaint, complainant further alleges that, if re- 
spondent was not held to be the purchaser of the potatoes but is held to 
have acted as the broker for the transactions, then it failed to carry out 
its duties as such. As to this issue also, complainant -has the. burden of 
proof. H. B. Frost Co. v. J. E. Nelson & Sons, 10, Agric. Dec. 378 
(1951). However, it has offered no proof on this matter whatsoever. 
The main thrust of complainant’s argument on this point is that, since it 
billed respondent incorrectly, it is “clear” that respondent did not 
properly inform it as tg, the purchaser of the potatoes. However, in 
making this argument, complainant fails to consider that the respon- 
dent, in the brokers memoranda it issued, did properly inform it as to 
the name of the purchaser of the potatoes. Moreover, there is no 
evidence in the record which supports complainant’s allegation that it 
was misinformed as to the name of the purchaser. We must hold, 
therefore, that complainant has failed to sustain its burden of proof on 
this point. 

The record as a whole establishes that respondent was the broker 
involved in these two transactions, that it did agree to collect and remit, 
but that it has not been able to do so through no fault of its own. 
Accordingly, t he complaint should be dismissed. 

Order 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


FRANCIS PRODUCE CO., INC. v. TOMATO OF VIRGINIA. PACA 
Docket No. 2-6915. Decision and Order filed March 12, 1987. 
Failure to reject produce constitutes acceptance—Official notice taken 
of license records. 


Agent of respondent contracted for cantaloupes which were delivered. Respondent 
failed to pay for them. Judgement for complainant. 
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FRANCIS PRODUCE CO., INC. v. TOMATO OF VIRGINIA 


Allan R. Kahan, Presiding Officer 
Complainant, pro se. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale of 1064 
crates of cantaloupes in interstate commerce. 

A copy of the formal complaint was served upon respondent and 
respondent did not file an answer to the complaint. On April 24, 1985, 
the Judicial Officer issued a Default Order, which was served on re- 
spondent on April 26, 1985. On May 13, 1985, respondent wrote a 
letter regarding this matter to the P.A.C.A. Branch of the Agricultural 
Marketing Service, which was forwarded to the Judicial Officer. On 
June 18, 1985, the Judicial Officer issued an order staying the order of 
April 24, 1985. On August 13, 1985, the Judicial Officer issued an 
Order Reopening After Default, which gave respondent 10 days to file 
an answer to the complaint. On August 27, 1985, respondent filed a 
verified answer to the complaint, in which it admitted in part, denied in 
part, and stated it had no knowledge of certain matters. 

The amount claimed as damages in the formal complaint does not 
exceed $15,000.00, and, therefore, the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20) is applicable. Under this procedure, the verified pleadings: of 
the parties are a part of the evidence in this casé'as is the Department’s 
report of investigation. In addition, the parties were given an opportu- 
nity to file evidence in the form of verified statements. 

Findings of Fact 

1. Complainant is a corporation whose address is 3048 White Horse 
Road, Greenville, South Carolina 29611. 

2. Respondent, Grayson E. Lewis, is an individual doing business as 
Tomato of Virginia, whose address is P. O. Box 1622, Petersburg, Vir- 
ginia 23803. At the time of the transaction involved herein, respon- 
dent was licensed under the Act. 

3. On or about June 14, 1984, complainant consigned 1064 crates 
of cantaloupes to respondent. 

4. On or about June 14, 1984, the cantaloupes were shipped to 
respondent. Upon arrival, respondent accepted said cantaloupes. 

5. Respondent has made no accounting or payment to complainant 
for said cantaloupes. 
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6. The complaint was filed on February 4, 1985, which was within 

nine months from the date the cause of action arose. 
Conclusions 

Respondent’s answer denies that respondent was an individual doing 
business as Tomato of Virginia, claiming that Tomato of Virginia was a 
corporation. Secondly, respondent does not deny receipt of the pro- 
duce, nor does it claim to have rejected it. Finally, respondent’s an- 
swer claims Bill Fentress, an agent of respondent, didn’t pay for the 
produce because of its condition. 

As to respondent’s claim that Tomato of Virginia was a corporation, 
we take official notice, pursuant to section 47.25(f) of the Rules of 
Practice Under the Perishable Agricultural Commodities Act (7 C.F.R. 
§ 47.25(f)), of the records of the Department which disclose that 
Grayson E. Lewis was an individual licensed to to business as Tomato 
of Virginia. Respondent’s license terminated on November 8, 1984. 

Had the cantaloupes failed to conform to the requirements of re- 
spondent, respondent could have rejected them pursuant to section 
2-601 of the Uniform Commercial Code. Not having properly rejected 
them, respondent accepted them. U.C.C. § 2-606. 

Respondent’s argument that Mr. Bill Fentress was. without authority 
to contract for the produce need not be addressed since respondent 
accepted the cantaloupes. By accepting those cantaloupes, respondent 
became liable for their fair market value. Respondent claims that the 
cantaloupes had substantial decay. The inspection certificate attached 
to complainant’s formal complaint shows that the investigation dis- 
closed an average of 6% decay. We accept the inspection certificate as 
being accurate. Unfortunately for respondent, 6% decay does not con- 
stitute unmerchantable or worthless produce. Complainant has submit- 
ted the bill, originally made out to Food Lion of Petersburg, Virginia, 
with a price of $9.00 per carton. Respondent, has presented no evi- 
dence to dispute this value. Accounts of sale showing that the respon- 
dent sold the cantaloupes for a lower price, dump certificates which 
would constitute evidence of the number of crates of cantaloupes with- 
out any commercial value, or comparable unbiased and credible evi- 
dence of the value of the cantaloupes might have been acceptable to 
substantiate claims of lesser value. Since respondent failed to present 
such evidence, complainant’s evidence of the cantaloupe’s value is ac- 
cepted. 

Respondent, therefore, is liable to complainant for the price of 
$9,576.00 for the 1064 crates of cantaloupes he accepted from com- 
plainant. His failure to pay such sum is a violation of section 2 of the 
Act, for which reparation should be awarded with interest. 

Order 
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‘Within thirty days from the date of this order, respondent shall pay 
to complainant, as reparation, $9,576.00, with interest thereon at the 
rate of 13% per annum, from August 1, 1984, until paid. 

Copies of this Decision and Order shall be served on the parties. 


HEEREN BROTHERS, INC. v. B. G. MARKETING COMPANY PACA 
Docket No. 2-7263 Decision and Order filed March 13, 1987. 


Assignment for Benefit of Creditors—Failure to pay. 


Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complainant has established a 
prima facie case and is entitled to reparation award where respondent’s only defense 
is that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bear the reparations proceeding. 

Peter V. Train, Presiding Officer. 

Complainant, pro se. 

Roger Schlossberg, Hagerstown, Maryland, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $8,663.45 in connection with the sale of 6 
trucklots of apples in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On August 5, 1986, respondent’s assignee filed what 
it styled “Answer to Complaint and Suggestion of Insolvency” in which 
the assignee asserted that respondent made a general assignment of all 
its assets to him and that he had no particular knowledge of the facts 
alleged in the complaint and therefore could neither admit nor deny 
the allegations of the complaint. The assignee also moved that this 
reparation proceeding be stayed pending a final accounting and distri- 
bution of respondent’s assets. Respondent’s motion was denied on 
August 28, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 C.F.R. § 47.20) applies. Under this procedure, the verified 
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complaint of the complainant as well as the Department’s report of 
investigation are part of the evidence in the case. Respondent’s an- 
swer, because it was unverified, is not part of the evidence. Addition- 
ally, both parties were given the opportunity to file evidence in form of 
verified statements. Neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant Heeren Brothers, Inc., is a corporation whose post 
office address is 1330 East Service Drive, S.W., Grand Rapids, Michi- 
gan 49503. 

2. Respondent B.G. Marketing Company is a corporation whose 
address is P. O. Box 649, Hagerstown, Maryland 21741. At the time 
of the transactions involved herein, respondent was licensed under the 
Act. 

3. Between March 5, 1986, and March 25, 1986, complainant sold 
6 trucklots of apples in interstate commerce to respondent in the total 
amount of $8,663.45. 

4. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 

5. The complaint was filed on April 29, 1986, which was within 
nine months of the time the causes of action herein arose. 


Conclusions 


Complainant has made a prima facie showing in this case that it 


shipped the apples in question at a total invoice price of $8,663.45. 
(Complainant’s Exhibits 1-6 to the complaint) Respondent’s only de- 
fense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secrétary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept six shipments of apples in interstate commerce. Nor is there any 
evidence that there has been any payment to complainant by respon- 
dent or respondent’s assignee. Respondent is therefore liable to com- 
plainant for the full purchase price of the apples, or $8,663.45. The 
failure of respondent to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to the 
complainant with interest. 


Order 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,663.45, with interest thereon at the rate 
of 13 percent per annum from May 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 


HOMESTEAD TOMATO PACKING Co., INC. V. M. & M. PONTO, 
INC. PACA Docket No. 2-6964. Decision and Order filed March 9, 
1987. 


Contract price—Market News Service reports 

Parties agreed that the contract price would be the price prevailing on the market for 
the following week. Prevailing price determined by averaging the prices found in the 
Market News Service Reports for that week. 

Andrew Y. Stanton, Presiding Officer. 

Complainant, pro Sse. 

Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq. A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,400.00 in connection with the 
sale of a truckload of tomatoes, in interstate commerce. A copy of the 
report of investigation prepared by the Department was served upon 
each of the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability and assert- 
ing a counterclaim for $3,200.00 in connection with the subject matter 
of the complaint. Complainant filed a reply to the counterclaim, deny- 
ing liability. Since the amount claimed as damages does not exceed 
$15,000.00, the shortened procedure provided in section 47.20 of the 
Rules of Practice ( 7 C.F.R § 47.20) is applicable. Pursuant to such 
procedure, the report of investigation is considered part of the evi- 
dence, as are the verified complaint and answer. The parties were 
given an opportunity to submit additional evidence in the form of veri- 
fied statements, and to file briefs. Complainant failed to submit any 
evidence in a timely fashion. Respondent submitted an answering 
statement. Both parties filed briefs. 

Findings of Fact 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corpora- 
tion whose address is P. O. Box 3064, Florida City, Florida. At the 
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time of the transaction involved herein, complainant was not licensed 
under the Act but was operating subject to license since it was engaged 
in selling perishable agricultural commodities, not of its own raising, in 
interstate commerce. The Department notified complainant, in a letter 
dated September 3, 1986, that it was operating subject to license and a 
license was, therefore, required. 

2. Respondent, M. & M. Ponto, Inc., is a corporation whose address 
is P.O. Box 197, Syracuse, New York. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On January 18, 1985, complainant sold to respondent one truck- 
load of 6 x 7 tomatoes, consisting of 1,600 cartons, 85% or better U.S. 
number one, f.o.b., at the established market price for the following 
week, January 20 through 26, 1985. Complainant shipped the toma- 
toes on January 19, 1985, in interstate commerce to respondent, who 
received and accepted thém. 

4. The Florida Fruit and Vegetable Report for Winter Park, Florida, 
published by the Federal-State Market News Service, shows shipping 
point prices for 85% or better U. S. number one 6 x 7 tomatoes on 
Monday, January 21, 1985, at $7.50 to $8.00 per carton. No prices 
are given for January 22 and 23, 1985. The listings for January 24 and 
25, 1985, show $16.00 per carton. 

5. Respondent’s employees engaged in numerous telephone conver- 
sations with employees from complainant from January 19, 1985, 
through the end of the month. Complainant never agreed tu base the 


prices on anything other than the prevailing shipping point prices for 
the week of January 20 through January 26, 1985. 

6. Respondent has paid complainant $19,440.00 for the truckload of 
tomatoes at issue, which complainant has accepted as partial payment 
of the $25,840.00 which it alleges to be due and owing. 

7. A formal complaint was filed on June 10, 1985, which was within 
nine months from when the cause of action alleged herein accrued. 


Conclusions 


The facts are largely undisputed. Respondent purchased from com- 
plainant a truckload of 6 x 7 tomatoes, consisting of 1,600 cartons, 
85% or better U.S. number one, on January 18, 1985. The parties 
agree that the f.o.b. price was to be based on the price prevailing dur- 
ing the week of January 20 through 26, 1985. 

Complainant claims that the prevailing price was set late on Tuesday, 
January 22, 1985, at $16.00 per carton, for a total contract price, in- 
cluding $.15 per carton for pallets, of $25,840.00 for the 1,600 car- 
tons. Respondent is alleged to be liable for the difference"between the 
$25,840.00 contract price and the $19,440.00 remitted by respondent, 
or $6,400.00. 

Respondent contends that the prevailing price was $11.00 per carton 
for U.S. number one tomatoes, and $10.00 per carton for the U.S. 
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Combination tomatoes allegedly shipped by complainant. Therefore, 
respondent asserts that its liability to complainant was only for $10.00 
per carton, plus $.15 per carton for pallets, totaling $16,240.00. Re- 
spondent has filed a counterclaim for the difference between this sum 
and the $19,440.00 it paid to complainant, or $3,200.00. 

The only issue in contention is the question of the prevailing market 
price during the week of January 20 through 26, 1985. In order to 
determine this price, we will take judicial notice of the prices set forth 
in the Federal-State Market News Service Reports for Winter Park, 
Florida. These Reports show price quotations for the tomatoes at issue, 
6 x 7, 85% or better U.S. number one, only for January 21, 1985, at 
$7.50 to $8.00 per carton (of which $7.50 is considered the most rep- 
resentative price), and January 24 and 25, 1985, at $16.00 per carton 
(Finding of Fact 4). Therefore, the prevailing market price for the 
week of January 20 through 26, 1985, can most equitably be deter- 
mined by taking the average of the three known prices during the week, 
or $13.17. Werfind this figure, plus $.15 per carton for pallets, totaling 
$21,312.00 forthe 1,600 cartons, to be the contract price agreed to by 
the parties. 

Respondent:has paid $19,440.00, which complainant has accepted 
as partial payment. The difference between this figure and the agreed 
upon contract price of $21,312.00, or $1,872.00, is the amount for 
which respondent remains liable. Respondent’s failure to pay this sum 
to complainant is a violation of section 2 of the Act, for which repara- 
tion should be awarded, with interest. 

In respondent’s counterclaim, it asserts that the prevailing market 
price for the week of January 20 through 26, 1985, was $10.15 per 
carton. However, this alleged price is not based on any objective stan- 
dard such as the Market News Service Reports, but on prices purport- 
edly charged respondent by other sellers. Further, respondent’s al- 
leged price is for U.S. Combination grade, not 85% or better U.S. 
number one, the standard used in both the Market News Service Re- 
ports and the contract agreement between the parties. Respondent’s 
allegations concerning the prevailing market price are, therefore, with- 
out merit, and its counterclaim must be dismissed. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,872.00, with interest thereon at the rate 
of 13 percent per annum, from March 1, 1985, until paid. 

Respondent’s counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 





IVAN A. HORST v. FARM FRESH SUPERMARKETS, INC. d/b/a CEDAR 
CLIFF PANTRY FRESH. PACA Docket No. 2-7419. Decision and 
Order filed March 20, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $4,862.85 in connection 
with shipments of perishable agricultural commodities in interstate com- 
merce. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 C.F.R. 
47.9(d)). 

Complainant, Ivan A. Horst, is an individual whose address is Box 
136, Port Treverton, Pennsylvania. Respondent, Farm Fresh Super- 
markets, Inc., t/d/b/a Cedar Cliff Pantry Fresh, is a corporation whose 
address is Cedar Cliff Mall, Camp Hill, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of 
$4,862.85. Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as reparation, $4,862.85, with 
interest thereon at the rate of 13 percent per annum from August 1, 
1985, until paid. | 

Copies of this order shall be served upon the parties. 


LOFCHIE, INC. d/b/a BRUCE CO. vy. ANTHONY GAGLIANO & CO., 
INC. PACA Docket No. 2-7052. Order filed March 20, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


On February 24, 1987, complainant’s representative of record 
Oliveri notified the presiding officer that complainant wished to with- 
draw the complaint in this proceeding. Accordingly the complaint is 
hereby dismissed. 

Copies hereof shali be served on the parties. 
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NORTHWOOD FRUIT COOPERATIVE, INC. v. B. G. MARKETING 
COMPANY PACA Docket No. 2-7323 Decision and Order filed March 
13, 1987. 

Assignment for benefit of creditors—Failure to pay. 

Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complaint has established a prima 
facie case and is entitled to reparation award where respondent’s only defense is 
that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bear the reparations proceeding. 

Peter V. Train, Presiding Officer. 

Complainant, pro se. 


Roger Schlossberg, Hagarstown, Maryland, for respondent 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $4,423.00 in connection with the sale of apples 
in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On September 23, 1986, respondent’s assignee filed 
what it styled “Answer to Complaint and Suggestion of Insolvency” in 
which the assignee asserted that respondent made a general assignment 
of all its assets to him and that he had no particular knowledge of the 
facts alleged in the complaint and therefore could neither admit nor 
deny the allegations of the complaint. The assignee also moved that 
this reparation proceeding be stayed pending a final accounting and 
distribution of respondent’s assets. Respondent’s motion was denied 
on October 21, 1986, on the basis that there is no provision in Mary- 
land state law or federal law requiring that federal administrative pro- 
ceedings be stayed because of the filing of an assignment for the benefit 
of creditors. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided in Section 47.20 of the Rules of 
Practice (7 C.F.R. < 47.20) applies. Under this procedure, the verified 
complaint of the complainant as well as the Department’s report of 
investigation are part of the evidence in the case. Respondent’s an- 
swer, because it was unverified, is not part of the evidence. Addition- 
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ally, both parties were given the opportunity to file evidence in form of 
verified statements. Neither party did so. Neither party filed a brief. 
Findings of Fact 

1. Complainant Northwood Fruit Cooperative, Inc., is a corporation 
whose business address is P. O. Box 57, Shelby, Michigan 49455. 

2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P. O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 

3. On February 14, 1986, complainant sold apples in interstate com- 
merce to respondent in the amount of $2,825.00. 

4. On February 24, 1986, complainant sold apples in interstate com- 
merce to respondent in the amount of $1,598.00. 

5. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 

6. The complaint was filed on April 21, 1986, which was within nine 
months of the time the causes of action herein arose. 

Conclusions 

Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $4,423.00. 
(Complainant’s Exhibits 1-4 to the complaint) Respondent’s only de- 
fense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 644 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept the shipments of apples in interstate commerce. Nor is there 
any evidence that there has been any payment to complainant by re- 
spondent or respondent’s assignee. Respondent is therefore liable to 
complainant for the full purchase price of the apples, or $4,423.00. 
The failure of respondent to pay this amount to complainant is a viola- 
tion of section 2 of the Act for which reparation should be awarded to 
the complainant with interest. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,423.00, with interest thereon at the rate 
of 13 percent per annum from April 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 
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EDWARD PITSCH PRODUCE, INC. v. B. G. MARKETING COMPANY 
PACA Docket No. 2-7265. Decision and order filed March 12, 1987. 


Assignment of benefit of creditors—Failure to pay : 
Where complaint alleging failure to pay for produce, contains copies of receipts, 
respondent gave complainant for the produce, complainant award where respon- 
dent’s only defense is that it made an assignment of assets for the benefit of credi- 
tors under the state law. Such assignments do not bear the reparations proceedings. 
Peter V. Train, presiding officer. 

Edward J. Kehoe, Belmont, Michigan, for complainant. 

Roger Schlossberg, Hagerstown, Maryland, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $70,092.62 in connection with the sale of 17 
trucklots of apples in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On August 5, 1986, respondent’s assignee filed what 
it styled “Answer to Complaint and Suggestion of Insolvency” in which 
the assignee asserted that respondent made a general assignment of all 
its assets to him and that he had no particular knowledge of the facts 
alleged in the complaint and therefore could neither admit nor deny 
the allegations of the complaint. The assignee also moved that this 
reparation proceeding be stayed pending a final accounting and distri- 
bution of respondent’s assets. Respondent’s motion was denied on 
August 28, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

The parties waived oral hearing and therefore the shortened proce- 
dure provided in Section 47.20 of the Rules of Practice (7 C.F.R. < 
47.20), is being used. Under this procedure, the verified complaint of 
the complainant as well as the Department’s report of investigation are 
part of the evidence in the case. Respondent’s answer, because it was 
unverified, is not part of the evidence. Additionally, both parties were 
given the opportunity to file evidence in form of verified statements. 
Neither party did so. Neither party filed a brief. 





Findings of Fact 


1. Complainant, Edward Pitsch Produce, Inc., is a corporation whose 
post office address is 6087 Bristol Road, N.W., Comstock Park, Michi- 
gan 49321. 

2. Respondent, B.G. Marketing Company, is a corporation whose 
address is P. O. Box 649, Hagerstown, Maryland 21741. At the time 
of the transactions involved herein, respondent was licensed under the 
Act. 

3. Between January 31, 1986, and March 25, 1986, complainant 
sold 17 trucklots of apples in interstate commerce to respondent in the 
total amount of $70,092.62. 2 

4. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 

5. The complaint was filed on April 29, 1986, which was within nine 
months of the time the causes of action herein arose. 

Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $70,092.62. 
Complainant’s Exhibits 1-17 to the complaint. Respondent’s only de- 
fense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not. attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept 17 shipments of apples in interstate commerce. Nor is there any 
evidence that there has been any payment to complainant by respon- 
dent or respondent’s assignee. Respondent is therefore liable to com- 
plainant for the full purchase price of the apples, or $70,092.62. The 
failure of respondent to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to the 
complainant with interest. 

Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $70,092.62, with interest thereon at the 
rate of 13 percent per annum from May 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 





RINEHART ORCHARDS, INC. v. B. G. MARKETING COMPANY 


RINEHART ORCHARDS, INC. v. B. G. MARKETING COMPANY PACA 
Docket No. 2-7311 Decision and order filed March 12, 1987. 


Assignment for benefit of creditors—Failure to pay. 

Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complaint has established a prima 
facie case and is entitled to reparation award where respondent’s only defense is 
that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bar the reparation proceeding. 

Peter V. Train, Presiding Officer. 

William C. Wantz, Hagerstown, Maryland, for complainant. 

Roger Schlossberg, Hagerstown, Maryland, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $38,364.14 in connection with the sale of 27 
trucklots of apples in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On September 3, 1986, respondent’s assignee filed 
what it styled “Answer to Complaint and Suggestion of Insolvency” in 
which the assignee asserted that respondent made a general assignment 
of all its assets to him and that he had no particular knowledge of the 
facts alleged in the complaint and therefore could neither admit nor 
deny the allegations of the complaint. The assignee also moved that 
this reparation proceeding be stayed pending a final accounting and 
distribution of respondent’s assets. Respondent’s motion was denied 
on October 9, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

The parties waived oral hearing and therefore the shortened proce- 
dure provided in Section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20), is being used. Under this procedure, the verified complaint of 
the complainant as well as the Department’s report of investigation are 
part of the evidence in the case. Respondent’s answer, because it was 
unverified, is not part of the evidence. Additionally, both parties were 
given the opportunity to file evidence in form of verified statements. 
Neither party did so. Neither party filed a brief. 

Findings of Fact 

1. Complainant Rinehart Orchards, Inc., is a corporation whose busi- 

ness address is Route 3, Box 233, Smithsburg, Maryland 21783. 
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2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P. O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 

3. Between February 19, 1986, and March 21, 1986, complainant 
shipped 27 trucklots of apples in interstate commerce to respondent 
acting as a grower’s agent for complainant in the total amount of 
$38,364.14. 

4. Respondent accepted and sold the produce for complainant’s ac- 
count but has failed to remit the net proceeds with respect to any of the 
transactions. 

5. The complaint was filed on June 5, 1986, which was within nine 
months of the time the causes of action herein arose. 


Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $38,364.14. 
(Complainant’s Exhibits 1-28 to the complaint) Respondent’s only 
defense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept and sell on complainant’s behalf 27 shipments of apples in inter- 
state commerce. Nor is there any evidence that there has been any 
payment to complainant by respondent or respondent’s assignee. Re- 
spondent is therefore liable to complainant for the full purchase price 
of the apples, or $38,364.14. The failure of respondent to pay this 
amount to complainant is a violation of section 2 of the Act for which 
reparation should be awarded to the complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $38,364.14, with interest thereon at the 
rate of 13 percent per annum from May 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 





SHOEMAKER ORCHARDS, INC. v. B. G. MARKETING COMPANY 


SHOEMAKER ORCHARDS, INC. v. B. G. MARKETING COMPANY 
PACA Docket No. 2-7264. Decision and order filed March 20, 1987. 


Assignment for benefit of creditors—Failure to pay. 


Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complaint has established a prima 
facie case and is entitled to reparation award where respondent's only defense is 
that it made an assignment of assets for the benefit of creditors under state law. 
Such assignments do not bear the reparations proceeding. 

Peter V. Train, Presiding Officer. 

Complainant, pro se. 

Roger Schlossberg, Hagerstown, Maryland, for respondent 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $15,130.90 in connection with the sale of 4 
trucklots of apples in interstate commerce. 


Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On August 5, 1986, respondent’s assignee filed what 
it styled “Answer to Complaint and Suggestion of Insolvency” in which 
the assignee asserted that respondent made a general assignment of all 
its assets to him and that he had no particular knowledge of the facts 
alleged in the complaint and therefore could neither admit nor deny 
the allegations of the complaint. The assignee also moved that this 
reparation proceeding be stayed pending a final accounting and distri- 
bution of respondent’s assets. Respondent’s motion was denied on 
August 28, 1986, on the basis that there is no provision in Maryland 
state law or federal law requiring that federal administrative proceed- 
ings be stayed because of the filing of an assignment for the benefit of 
creditors. 

The parties waived oral hearing and therefore the shortened proce- 
dure provided in Section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20), is being used. Under this procedure, the verified complaint of 
the complainant as well as the Department’s report of investigation are 
part of the evidence in the case. Respondent’s answer, because it was 
unverified, is not part of the evidence. Additionally, both parties were 
given the opportunity to file evidence in form of verified statements. 
Neither party did so. Neither party filed a brief. 

Findings of Fact 
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1. Complainant Shoemaker Orchards, Inc., is a corporation whose 
post office address is R.D. 2, Box 2320, Mt. Bethel, Pennsylvania 
18343. 

2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P. O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 

3. Between February 4, 1986, and March 10, 1986, complainant 
sold 4 trucklots of apples in interstate commerce to respondent acting 
as a grower’s agent for complainant in the total amount of $15,130.90. 

4. Respondent accepted and sold the produce, but has failed to remit 
the net proceeds with respect to any of the transactions. 

5. The complaint was filed on May 20, 1986, which was within nine 
months of the time the causes of action herein arose. 


Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $15,130.90 
through the exhibits attached to its complaint. Respondent’s only de- 
fense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award resulis in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept and sell on complainant’s behalf 4 shipments of apples in inter- 
state commerce. Nor is there any evidence that there has been any 
payment to complainant by respondent or respondent’s assignee. Re- 
spondent is therefore liable to complainant for the full purchase price 
of the apples, or $15,130.90. The failure of respondent to pay this 
amount to complainant is a violation of section 2 of the Act for which 
reparation should be awarded to the complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $15,130.90, with interest thereon at the 
rate of 13 percent per annum from April 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 





TREXLER GROWERS, INC. v. B. G. MARKETING COMPANY 


SOUTHLAND PRODUCE COMPANY d/b/a WESTERN FRUIT SALES vy. 
PAT PEREZ PRODUCE Co., INC. PACA Docket No. 2-7408. Order 
filed March 13, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $3,897.50 in connection 
with a shipment of mangos in interstate commerce. A copy of the 
formal complaint was served upon respondent, which filed an answer 
thereto, admitting the material allegations of the complaint, including 
the indebtedness claimed by complainant. Accordingly, the issuance of 
an order without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 C.F.R. 47.9(d)). 

Complainant, Southland Produce Company, d/b/a Western Fruit 
Sales Company, is a corporation whose address is P. O. Box 21037, 
Los Angeles, California. Respondent, Pat Perez Produce Co., Inc., isa 
corporation whose address is 2001 Taylor Street, Dallas, Texas. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of 
$3,897.50. Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as reparation, $3,897.50, with 
interest thereon at the rate of 13 percent per annum from September 1, 
1985, until paid. 

Copies of this order shall be served upon the parties. 


TREXLER GROWERS, INC. v. B. G. MARKETING COMPANY. PACA 
Docket No. 2-7316. Decision and order filed March 12, 1987. 


Assignment for benefit of creditors—Failure to pay. 


Where complaint alleging failure to pay for produce contains invoices and bills of 
lading showing respondent received the produce, complaint has established a prima 
facie case and is entitled to reparation award where respondent’s only benefit of 
creditors under state law. Such assignments do not bar the reparations proceeding. 


Peter V. Train, Presiding officer. 





Charles W. Stopp, Slatington, Pennsylvania, for complainant. 
Roger Schlossberg, Hagerstown, Maryland, for respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
; DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. < 499a et seq.). A 
timely complaint was filed in which complainant sought award of repa- 
ration in the amount of $41,369.50 in connection with the sale of 11 
trucklots of apples in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent. On September 3, 1986, respondent’s assignee filed 
what it styled “Answer to Complaint and Suggestion of Insolvency” in 
which the assignee asserted that respondent made a general assignment 
of all its assets to him and that he had no particular knowledge of the 
facts alleged in the complaint and therefore could neither admit nor 
deny the allegations of the complaint. The assignee also moved that 
this reparation proceeding be stayed pending a final accounting and 
distribution of respondent’s assets. Respondent’s motion was denied 
on October 14, 1986, on the basis that there is no provision in Mary- 
land state law or federal law requiring that federal administrative pro- 
ceedings be stayed because of the filing of an assignment for the benefit 
of creditors. 

The parties waived oral hearing and therefore the shortened proce- 
dure provided in Section 47.20 of the Rules of Practice (7 C.F.R. < 
47.20), is being used. Under this procedure, the verified complaint of 
the complainant as well as the Department’s report of investigation are 
part of the evidence in the case. Respondent’s answer, because it was 
unverified, is not part of the evidence. Additionally, both parties were 
given the opportunity to file evidence in form of verified statements. 
Complainant filed an opening statement; respondent did not. Neither 
party filed a brief. 

Findings of Fact 

1. Complainant Trexler Growers, Inc., is a corporation whose busi- 
ness address is R. D. #1, Box 86, Orefield, Pennsylvania 18069. 

2. Respondent B.G. Marketing Company is a corporation whose ad- 
dress is P. O. Box 649, Hagerstown, Maryland 21741. At the time of 
the transactions involved herein, respondent was licensed under the 
Act. 

3. Between February 10, 1986, and March 19, 1986, complainant 
sold 11 trucklots of apples in interstate commerce to respondent in the 
total amount of $41,369.50. 

4. Respondent received and accepted the produce, but has paid 
nothing with respect to any of the transactions. 
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S. The complaint was filed on June 9, 1986, which was within nine 
months of the time the causes of action herein arose. 
Conclusions 


Complainant has made a prima facie showing in this case that it 
shipped the apples in question at a total invoice price of $41,369.50. 
(Complainant’s Exhibits 1-17 to the complaint) Respondent’s only 
defense was that it filed an assignment for the benefit of creditors under 
Maryland law. 

Such assignments, however, do not provide a defense in reparation 
proceedings. Arbittier Farms v. Top Banana Farmers Market, Inc., 42 
Agric. Dec. 1272 (1983); Fruit Salad, Inc. v. M. Egan Co., Inc., 42 
Agric. Dec. 664 (1983). They do not cut off the rights of parties to 
proceed before the Secretary in reparation proceedings. Furthermore, 
a reparation order has effects not attendant to any other proceeding. 
For example, failure to pay a reparation award results in sanctions 
against licensees, and those individuals responsibly connected with cor- 
porate licensees. See, 7 U.S.C. §§ 499g, h. 

There is no indication in the record that respondent did other than 
accept 11 shipments of apples in interstate commerce. Nor is there any 
evidence that there has been any payment to complainant by respon- 
dent or respondent’s assignee. Respondent is therefore liable to com- 
plainant for the full purchase price of the apples, or $41,369.50. The 


failure of respondent to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to the 
complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $41,369.50, with interest thereon at the 
rate of 13 percent per annum from May 1, 1986, until paid. 

Copies hereof shall be served upon the parties. 


DAVE WESTENDORF PRODUCE SALES, INC. v. JOHN LIVACICH PRO- 
DUCE, INC., a/t/a VISTA SALES. PACA Docket 2-6807. Decision 
and Order issued March 20, 1987. 


Acceptance, burden of proof on respondent—Evidence, effect of veri- 
fication —Federal inspection, weight of evidence when made four days 
after arrival—Dump certificates, need for authentication. 


Where respondent accepted tomatoes in a delivered sale, it had burden of proof to 
show they did not meet contract requirements. A federal inspection taken four days 
after acceptance was too late to show condition on arrival, as also were dump cer- 
tificafes which were incomplete as to dates of dumping and were unverified. Find- 
ing for complainant. 
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DECISION AND ORDER 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended; 7 U.S.C. 499a et seq. A timely 
complaint was filed in which complainant sought a reparation award 
against respondent in the amount of $10,409.60 in connection with a 
sale of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the-Department was 
served on each party. A copy of the formal complaint.was served on 
respondent, which filed an answer thereto, denying liability and assert- 
ing a counterclaim. Complainant filed a reply thereto. : 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice, 7 C.F.R. <47.20, is applicable. Pursuant to that procedure, 
the report of investigation is considered a part of the evidence, as are 
the verified complaint and answer. Each party was given notice of 
opportunity to submit additional evidence in the form of verified state- 
ments, and to file briefs, but nothing was received in response to those 
notices. 

Findings of Fact 


1. Complainant at all times material herein was a corporation with a 
place of business in San Clemente, California and licensed under the 
Act. 

2. Respondent at all times material herein was a corporation with a 
place of business in Vista, California and licensed under the Act. 

3. On Thursday, March 22, 1984, certain tomatoes were sold by 
complainant to respondent for a total price of $10,409.60 delivered at 
Vista, California. They were shipped from Nogales, Arizona to respon- 
dent at Vista, arriving Friday, March 23. They were accepted by re- 
spondent upon arrival. 

4. Of the $10,409.60 price, respondent has paid half, $5,204.80, 
leaving the same amount unpaid. 

5. A formal complaint was received by the Department on October 
5, 1984, within nine months of accrual of the cause of action alleged 
therein. 


Conclusions 


On Thursday, March 22, 1984, a truckload of 1,716 cartons of to- 
matoes, of various sizes but all at the same price per carton, was sold by 
complainant to respondent, for a total price of $10,409.60 delivered at 
Vista, California. They were purchased by complainant at Nogales, 
Arizona and shipped from there to respondent’s place of business at 
Vista, arriving the next day, Friday, March 23. The parties agreed that 
the tomatoes would have “breaker” color and be in merchantable con- 
dition. They were accepted by respondent upon arrival. Respondent 
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has paid complainant half of the $10,409.60 price, $5,204.80, leaving 
the same amount unpaid. This much is undisputed. 

Respondent contended that the tomatoes shipped were green in color 
and not merchantable upon arrival. It submitted a letter releasing its 
$5,204.80 check as an undisputed amount, but later counterclaimed. 

Complainant must prevail on the basis of the facts which are undis- 
puted as shown above, and the evidence in the record of the case. The 
evidence in the record in support of respondent’s contention stated 
above is not sufficient to establish its merit. It is undisputed that the 
tomatoes were accepted by respondent, as shown above, and the bur- 
den is on a buyer to establish any breach with respect to goods ac- 
cepted. Theron Hooker Co. v. Ben Gatz Co., 30 Ag. Dec. 1109 
(1971). See also U.C.C. §2-607(1), (2), (3) and (4). 

Respondent’s answer and counterclaim, which is verified by oath, 
states that the tomatoes shipped were green color and not merchant- 
able, as respondent contended. However, that document is not persua- 
sive evidence of color and condition of the tomatoes upon arrival at 
Vista, California on March 23, 1984, because it does not show when 
the tomatoes were first inspected after arrival. 

The record contains a copy of a letter dated July 13, 1984, to the 
Department, on respondent’s letterhead, signed Lori Livacich, Sales 
Manager, reciting among other things that the color was too light. That 
letter also does not show when the tomatoes were first inspected after 
arrival. Also, it is not verified, by oath or otherwise. 

The record contains copies of a federal inspection certificate dated 
Tuesday, March 27, 1984, four days after arrival, reflecting inspection 
of tomatoes at Vista, California. That certificate shows inspection of 
only “4 accessible pallets,” and that only 800, or less than half of the 
1,716 cartons shipped, were available for inspection. Also, it shows the 
tomatoes which were inspected as 85% red, and as varying in tempera- 
ture from 43- to 71- in various cartons, on the date of inspection, four 
days after arrival. 

The record also contains copies of a federal inspection certificate 
dated Thursday, March 29, 1984, six days after arrival at Vista, Cali- 
fornia, reflecting inspection of tomatoes at King City, California. The 
number inspected is shown in that certificate as “applicant states 725 
lugs.” “Actually 649” was written after that by someone not identified 
in the record. Clearly, that certificate reflects inspection of less than 
half of the 1,716 cartons shipped to Vista, more than six days after 
arrival at Vista. 

Since both parties submitted copies of those certificates, we take it as 
undisputed that the tomatoes referred to in them are some of the ones 
in dispute. Any such certificate is persuasive evidence of what it shows. 
However, on the basis of what they show as explained above, those 
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certificates are not persuasive evidence that the 1,716 cartons of toma- 
toes were green in color and not in merchantable condition upon arri- 
val at Vista on March 23, 1984. This is a finding limited to those 
certificates only and does not necessarily reflect a general rule. 

Respondent submitted two pieces of paper which reflect dumping of 
tomatoes, signed Leo Oliveris and Joe Murguia. The record does not 
contain sufficient verification, in those papers or others, that the toma- 
toes to which they refer are some of the ones in dispute. One of them, 
dated April 10, 1984, does not show the date of the dumping to which 
it refers. Also, they are not verified, by oath or otherwise. 

On the basis of the above, respondent’s failure to pay in full for the 
tomatoes is found to be a violation of Section 2(4) of the Act, 7 U.S.C 
499b(4), for which reparation should be awarded with interest. 

Order 


Within 30 days of the date of this order, respondent shall pay to 
complainant as reparation $5,204.80 with interest thereon at the rate of 
13% per annum from May 1, 1984 until paid. 

Respondent’s counterclaim is hereby dismissed. 

Copies of this order shall be served on the parties. 





REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(Summarized) 


BENNY PRODUCE CO. v. FLAMINGO PRODUCE SALES INC. PACA 
Docket No. RD-87-138. Default order issued March 6, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$38,948.50 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


ALPHONSE C. BIANCO’ v. TOC PRODUCE DISTRIBUTORS CORP. 
a/t/‘a CENTER PRODUCE. PACA Docket No. RD-87-125. Default 
order issued March 2, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,425.00 plus 13 percent interest thereon per annum from October 1, 
1985, until paid. 


WM. BOLTHOUSE FARMS INC. v. B. G. MARKETING COMPANY. 
PACA Docket No. RD-87-168. Default order issued March 30, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$6,337.95 plus 13 percent interest thereon per annum from April 1, 


1986, until paid. 


BRICE BROS. INC. v. BERTIS PRODUCE Co. INC. PACA Docket No. 
RD-87-170. Default order issued March 30, 1987. 


Respondent was ordered to pay complainant, as reparation, $559.04 
plus 13 percent interest thereon per annum from April 1, 1986, until 
paid. 


GEORGE CARATAN AND ANTON G. CARATAN d/b/a ANTON 
CARATAN & SON v. J & J CITRUS CO. INC. PACA Docket No. 
RD-87-159. Default order issued March 25, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$101,209.79 plus 13 percent interest thereon per annum from May 1, 
1985, until paid. 


CCJM INC. AND MAGGIO INC. d/b/a MAGGIO COMPANY ev. 
RICHARD ITULE PRODUCE INC. PACA Docket No. RD-87-145. De- 
fault order issued March 17, 1987. 
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Respondent was ordered to pay complainant, as reparation, 
$2,860.45 plus 13 percent interest thereon per annum from March 1, 
1986, until paid. 


CHIQUITA BRANDS INC. v. RICHARD ITULE PRODUCE INC. PACA 
Docket No. RD-87-143. Default order issued March 17, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$6,187.50 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


JOS. CIMINO FOODS INC. v. SILVERIO LAMAS d/b/a VALLEY 
GROWN PRODUCE SALES. PACA Docket No. RD-87-158. Default 
order issued March 25, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$81,111.60 plus 13 percent interest thereon per annum from October 
1, 1985, until paid. 


COUNTRY PRODUCE INC. v. CHRIS SPIRIDIS d/b/a EASTERN FARM- 
ERS EXCHANGE CO. PACA Docket No. RD-87-156. Default Order 
issued March 23, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,727.50 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


DESERT DIAMOND SALES v. RICHARD ITULE PRODUCE INC. PACA 
Docket No. RD-87-129. Default order issued March 2, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,525.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


DON-A-LYNN PRODUCE INC. v. MELON PRODUCE INC. PACA 
Docket No. RD-87-132. Default order issued March 4, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$15,758.25 plus 13 percent interest thereon per annum from Decem- 
ber 1, 1985, until paid. 





REPARATION DEFAULT ORDERS 


DOUBLE E SALES INC. v. GORE & FRANK INC. PACA Docket No. 
RD-87-128. Default order issued March 2, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$8,400.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


A. DUDA & SONS INC. v. WAYNE EASLEY d/b/a CRAFT TOMATO 
Co. PACA Docket No. RD-87-136. Default order issued March 6, 
1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,760.00 plus 13 percent interest thereon per annum from December 
1, 1985, until paid. 


ELMORE AND STAHL INC. v. T & L DISTRIBUTORS INC. PACA 
Docket No. RD-87-140. Default order issued March 6, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,800.00 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


FAIRVIEW ORCHARDS ASSOCIATES v. B. G. MARKETING COMPANY. 
PACA Docket No. RD-87-166. Default order issued March 27, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$41,872.10 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


FLORIDA TOMATO PACKERS INC. v. JOSEPH PINTO d/b/a JOE PINTO 
& SON. PACA Docket No. RD-87-161. Default order issued March 
25, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$5,260.00 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


FLORIZA SALES CO. INC. v. JOE PINTO & SON INC. PACA Docket 
No. RD-87-162. Default Order issued March 25, 1987. 
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Respondent was ordered to pay complainant, as _ reparation, 
$4,876.20 plus 13 percent interest thereon per annum from March 1, 
1986, until paid. 


GRAY’S GROVES INC. a/t/a GRAY’S ORANGE BARN vy. A.V. CAN- 
CELMO, III d/b/a A. CANCELMO Co. PACA Docket No. RD-87-163. 
Default Order issued March 27, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,291.32 plus 13 percent interest thereon per annum from January 1, 
1986, until paid. 


MARK L. HANESS d/b/a C. J.’S BROKERAGE v. RICHARD ITULE 
PRODUCE INC. PACA Docket No. RD-87-144. Default order issued 
March 17, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$26,799.85 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


MARK L. HANESS d/b/a C. J."S BROKERAGE v. B. H. COMPANY, 
INC. PACA Docket No. RD-87-150. Default order issued March 19, 
1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$20,530.00 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


MARK L. HANESS d/b/a C. J..S BROKERAGE v. GUADALUPE G. 
FONSECA d/b/a LA BODEGA. PACA Docket No. RD-87-154. De- 
fault-order issued March 23, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$5,600.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


HARVEST TIME PRODUCE v. RICHARD ITULE PRODUCE INC. PACA 
Docket No. RD-87-146. Default order issued March 17, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$4,812.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 
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REPARATION DEFAULT ORDERS 


HOVERSEN & SONS v. SCHAUMBURG PRODUCE INC. PACA Docket 
No. RD-87-130. Default order issued March 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $365.00 
plus 13 percent interest thereon per annum from April 1, 1986, until 
paid. 


WILLIAM E. KEIM d/b/a WILLIAM E. KEIM ORCHARDS vv. B. G. 
MARKETING COMPANY. PACA Docket No. RD-87-167. Default or- 
der issued March 27, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$14,746.80 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


KINGS CANYON FRUIT SALES CORP. v. JOE PINTO & SON INC. 
PACA Docket No. RD-87-126. Default order issued March 2, 1987. 


Respondent was ordered to pay complainant, as reparation, $914.40 
plus 13 percent interest thereon per annum from November 1, 1985, 
until paid. 


L & M BROKERAGE COMPANY INC. v. BRETT M. WEST d/b/a TRI- 
CITY PRODUCE. PACA Docket No. RD-87-172. Default order issued 
March 30, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$17,349.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


JAMES MATRO AND GAETANO MATRO d/b/a JAMES MATRO & SON 
v. CHRIS SPIRIDIS d/b/a EASTERN FARMERS EXCHANGE CO. PACA 
Docket No. RD-87-155. Default order issued March 23, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,193.00 plus 13 percent interest thereon per annum from February 
1, 1986, until paid. 


MCDANIEL FRUIT CO. v. RICHARD ITULE PRODUCE INC. PACA 
Docket No. RD-87-134. Default order issued March 4, 1987. 
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Respondent was ordered to pay complainant, as _ reparation, 
$14,532.00 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


MIDDLE MOUNTAIN LAND AND PRODUCE INC. v. JOHN MANNING. 
PACA Docket No. RD-87-142. Default order issued March 17, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$10,934.00 plus 13 percent interest thereon per annum from January 
1, 1986, until paid. 


MOUNTAIN FRESH PACKERS INC. v. INTERCONTINENTAL BROKER- 
AGE & DISTRIBUTION CORP. PACA Docket No. RD-87-141. Default 
order issued March 6, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$5,652.00 plus 13 percent interest thereon per annum from February 
1, 1986, until paid. 


ROBERT A. NEWNUM d/b/a NEWNUM FARMS v. SWEETIE PIES 
COMPANY. PACA Docket No. RD-87-148. Default order issued 
March 19, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$4,500.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


PANDOL BROS. INC. v. RICHARD ITULE PRODUCE INC. PACA 
Docket No. RD-87-147. Default order issued March 19, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$51,460.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


PISMO-OCEANO VEGETABLE EXCHANGE v. STEVEN K. CHUNG 
d/b/a LEE’S MARKET PRODUCE. PACA Docket No. RD-87-169. 
Default order issued March 30, 1987. 


Respondent was / ordered to pay complainant, as_ reparation, 
$12,849.40 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 





REPARATION DEFAULT ORDERS 


RANCHO SALES CO. y.. ROBERT BARONCINI d/b/a KORMAN TRAD- 
ING INTERNATIONAL. PACA Docket No. RD-87-139. Default order 
issued March 6, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$2,073.60 plus 13 percent interest thereon per annum from February 
1, 1986, until paid. 


R. B. PACKING INC. v. FLAMINGO PRODUCE SALES INC. 
PACA Docket No. RD-87-131. 


Default order issued March 4, 1987.Respondent was ordered to pay 
complainant, as reparation, $26,440.65 plus 13 percent interest 
thereon per annum from April 1, 1986, until paid. 


RIO GRANDE ONIONS INC. v. B. H. COMPANY INC. PACA Docket 
No. RD-87-165. Default order issued March 27, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,152.25 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


MICHAEL L. ROSE d/b/a ROSELAND FARMS v. WORLD FOODS INC. 
a/t/a WORLD PRODUCE, PACA Docket No. RD-87-157. Default or- 
der issued March 23, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,410.00 plus 13 percent interest thereon per annum from October 1, 
1985, until paid. 


CHRISTIAN SALVESON PACKING AND MARKETING COMPANY, For- 
merly: UNITED PACKING CO. v. JOE PINTO & SON INC. PACA 
Docket No. RD-87-160. Default order issued March 25, 1987. 


- Respondent was ordered to pay complainant, as_ reparation, 
$17,400.00 plus 13 percent interest thereon per annum from January 
1, 1986, until paid. 





THE SINGLETON Co., INC. v. FRANK W. DELEGAL, JR. d/b/a 
FRANK DELEGAL, JR. PACA Docket No. RD-87-124. Default order 
issued March 4, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$52,312.00 plus 13 percent interest thereon per annum from Decem- 
ber 1, 1985, until paid. 


SKOOKUM INC. v. CHINOOK MARKETING Co. INC. PACA Docket 
No. RD-87-133. Default order issued March 4, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,407.00 plus 13 percent interest thereon per annum from April 1, 
1986, until paid. 


STARKEY FARMS Co. INC. v. LYNDA CORPORATION a/t/a AIRWAY 
CELLO PACK. PACA Docket No. RD-87-135. Default order issued 
March 6, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$13,225.00 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


SUNSPROUTS OF TEXAS INC. v. BROTHERS WHOLESALE PRODUCE 
INC. PACA Docket No. RD-87-149. Default order issued March 19, 
1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,715.50 plus 13 percent interest thereon per annum from March 1, 
1986, until paid. 


TANITA INC. v. B..H. COMPANY INC. PACA Docket No. 
RD-87-151. Default order issued March 19, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$5,313.75 plus 13 percent interest thereon per annum from May 1, 
1986, until paid. 


TEX-SUN PRODUCE INC. v. FRANK S. MEDRANO d/b/a FRANK’S 
PRODUCE. PACA Docket No. RD-87-171. Default order issued 
March 30, 1987. 


Respondent was ordered to pay complainant, as _ reparation, 
$6,529.67 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 
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REPARATION DEFAULT ORDERS 


VEGCO INC. v. BLAS S. CATALANI d/b/a BLAS CATALANI BROKER- 
AGE. PACA Docket No. RD-87-127. Default order issued March 2, 
1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$5,692.50 plus 13 percent interest thereon per annum from August 1, 
1985, until paid. 


TONY VITRANO COMPANY v. QUALITY MASTERS INC. PACA 
Docket No. RD-87-137. Default order issued March 6, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 
$25,371.00 plus 13 percent interest thereon per annum from July 1, 
1986, until paid. 


CHARLES WETEGROVE CO. INC. v. VINCENT D. MAENZA d/b/a 
VINCENT MAENZA BANANA CO. a/t/a MAENZA & SONS. PACA 
Docket No. RD-87-164. Default Order issued March 27, 1987. 


Respondent was ordered to pay complainant, as_ reparation, 


$3,578.75 plus 13 percent interest thereon per annum from June 1, 
1986, until paid. 


L&J MARKETING CO. vy. RAVARINO PRODUCE Co., INC. PACA 
Docket No. RD-87-50. Order filed March 3, 1987.: 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed 
to file a timely answer. However, prior to the issuance of a Default 
Order, respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 47.25 of the 
Rules of Practice (7 C.F.R. 47.25(e)). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good 
reason has been shown why the relief requested in the motion should 
be granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing of an 
answer is set aside and the proposed answer submitted by respondent is 
hereby ordered filed. 
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Copies of this order shall be served upon the parties. A copy of 
respondent’s answer shall be served upon complainant along with this 
order. 

[New docket number is PACA 2-7448.—Editor. ] 


RAIO PRODUCE COMPANY, INC. v. MUNCHY PRODUCE, INC. PACA 
Docket No. RD-86-471. Order issued March 3, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITION TO REOPEN, VACATING STAY 
ORDER, REINSTATING DEFAULT ORDER 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Default 
Order was issued on October 21, 1986, awarding reparation to com- 
plainant in the amount of $573.75, plus interest. On November 20, 
1986, respondent moved to reopen after default, claiming that it never 
received any documents to enable respondent to plead its case. On 
January 13, 1987, a Stay Order was issued, staying the Default Order. 

Respondent’s claim that it never received the complaint appears to 
be contradicted by a return receipt card in the file, signed and dated 
June 25, 1986, indicating respondent’s receipt of the Department’s 
June 18, 1986, letter serving the complaint. Respondent contends that 
the signature on the receipt card is not that of either of its two employ- 
ees, Edward Munchick or Jean Latour, and asserts that its mail is often 
lost. While the signature on the return receipt card evidencing service 
of the complaint is hard to decipher, it is clearly not that of respon- 
dent’s claimed two employees. However, the return receipt card evi- 
dencing receipt of the Department’s October 22, 1986, letter serving 
the Default Order, signed and dated October 30, 1986, also bears the 
signature of someone other than Mr. Munchick or Mr. Latour, and 
respondent has not denied having received these documents. It is our 
conclusion that the return receipt card dated June 25, 1986, was signed 
for on behalf of respondent, and indicates that proper service was 
made. 

Respondent has failed to show a “good reason” why the default 
should be reopened (7 C.F.R. § 47.25(e)). Respondent’s motion to 
reopen after default is thus denied, the January 13, 1987, Stay Order is 
vacated, and the October 21, 1986, Default Order is reinstated. The 
amount awarded in the October 21, 1986, Default Order, plus interest, 
shall be paid within 30 days from the date of this Order. 

Copies of this Order shall be served upon the parties. 





REPARATION DEFAULT ORDERS 


STARR PRODUCE Co., INC. v. U.S. FOOD MARKETING, INC. PACA 
Docket No. RD-87-111. Order issued March 3, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,073.80 in connection with a 
transaction involving the shipment of mixed vegetables in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By tele- 
gram, received by the Department on February 3, 1987, complainant 
notified that it has settled its claim against respondent, and authorized 
dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 





PLANT QUARANTINE ACT 


In re: HAWAIIAN AIRLINES, INC. and ROBERT T. YOSHIZUMI. P.Q. 
Docket No. 76. Decision and order filed February 6, 1987. 


Boxes of fruit offered to a common carrier for shipment interstate 
from Hawaii—Not authorized by certificate or permit—Civil penalty. 


Respondent offered to a common carrier two cardboard boxes containing 20 pounds 
of avocados and 13 pounds of star fruit for shipment from Hawaii to California. 
This was in violation of the regulations because movement of such articles was not 
authorized by a certificate or limited permit, as required. Respondent was assessed 
a civil penalty of $500. 


Jaru Ruley, for complainant. 


Respondent, pro se. 
Decision by Victor W. Palmer Administrative Law Judge. 
DECISION AND ORDER AS TO HAWAIIAN AIRLINES, INC. 


Preliminary Statement 

This is an administrative proceeding pursuant to the Plant Quarantine 
Act, as amended (7 U.S.C. § 151 et seq.), and the regulations promul- 
gated thereunder. The complaint, filed on March 29, 1985, alleged 
that the respondent , Hawaiian Airlines, Inc., offered to a common 
carrier two cardboard boxes containing 20 pounds of avocados and 13 
pounds of star fruit for shipment from Honolulu, Hawaii, to San Fran- 
cisco, California, in violation of section 318.13-3(a) of the regulations 
(7 C.F.R. § 318.13-3(a)) because movement of such articles was not 
authorized by a certificate or limited permit, as required. Respondent 
filed an answer on April 23, 1985, in which the allegations of the com- 
plaint were denied. 

An oral hearing in this matter was conducted on November 4, 1986, 
at which the complainant was represented by Jaru Ruley, Esq., Office 
of General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250-1400. The respondent was represented by David 
Glover, Director of Terminal Operations for Hawaiian Airlines, Inc., 
Honolulu, Hawaii. 

Findings of Fact 


1. Hawaiian Airlines, Inc., herein referred to as a respondent, is a 
corporation whose mailing address is P.O. Box 30008, Honolulu, Ha- 
waii 96820. 

2. On or about October 11, 1984, the respondent offered to a com- 
mon carrier two cardboard boxes containing 20 pounds of avocados 
and 13 pounds of star fruit for shipment from Honolulu, Hawaii, to San 
Francisco, California, in violation of section 318.13-3 of the regula- 
tions (7 C.F.R. § 318.13-3) because movement of such articles was not 
authorized by a certificate of limited permit, as required. 

Conclusion 
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HAWAIIAN AIRLINES, INC. AND ROBERT T. YOSHIZUMI 


Evidence presented at the hearing shows that on or about October 
11, 1984, the respondent accepted two boxes, as baggage, in Hilo, Ha- 
waii, for movement by its airplane to Honolulu, Hawaii, and transfer to 
Northwest Airlines for continued movement to San Francisco, Califor- 
nia. The evidence further shows that after the respondent’s airplane 
arrived in Honolulu, Hawaii, respondent placed the two boxes from the 
airplane on a cart with other baggage to be interlined, or transferred, to 
Northwest Airlines for the movement to California. An inspection of 
the boxes by a representative of complainant, prompted by the absence 
of stickers, certificates or limited permits, disclosed 20 pounds of avo- 
cados and 13 pounds of star fruits. 

Regulations of the U.S. Department of Agriculture prohibit the 
movement interstate from Hawaii of baggage unless it has been offered 
for inspection to a Plant Protection and Quarantine Inspector of the 
Department as evidence d by a USDA sticker attached to it or, where 
regulated fruits or vegetables are involved, it has been authorized by a 
certificate or limited permit. Section 318.13-3 of the regulations (7 
C.F.R. § 318.13-3) requires that the movement interstate of any regu- 
lated articles, e.g., avocados or star fruit, must be authorized by a cer- 
tificate or limited permit. Additionally, 7 C.F.R. § 318.13-12 requires 
that all baggage destined for the continental United States from Hawaii 
be offered for inspection to an inspector of the Plant Protection and 
Quarantine Program of the Animal and Plant Health Inspection Service 
of the Department. Upon completion of such an inspection, the in- 
spector will place a sticker on the inspected baggage. 

Section 318.13-1(i) of the regulations (7 C.F.R. § 318.13-1(i) de- 
fines “moved,” in pertinent part, as “. , . shipped, offered for shipment 
to a common carrier . . . directly, or ‘indirectly, from Hawaii into or 
through the continental United States... .” It has been established 
that the respondent accepted the boxes for movement from Hilo to 
Honolulu, Hawaii, and completed baggage tickets showing that the 
boxes would go on to the continental United States, i.e., San Fran- 
cisco, California. Upon arriving in Honolulu, Hawaii, the respondent 
placed the two uninspected boxes on a cart to be transferred to North- 
west Airlines for the move to California. In placing the two 
uninspected boxes on the cart along with other baggage to be trans- 
ferred to the Northwest Airlines flight to San Francisco, California, the 
respondent offered the baggage to a common carrier (Northwest Air- 
lines) for movement from Hawaii to the continental United States. 

Hawaiian Airlines has been made aware of the mechanisms, i.e., 
certificates, limited permits, and USDA stickers, which the Department 
has instituted to alert the airlines that baggage has been cleared to move 
interstate from Hawaii. Hawaiian Airlines’ acceptance and subsequent 
offer for shipment to Northwest Airlines of the two uninspected boxes 
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destined for San Francisco, California, was in violation of 7 C.F.R. § 
318.13-3 because they were not accompanied by a certificate or limited 
permit. If Hawaiian Airlines had not accepted the two uninspected 
boxes for movement from Hawaii to the continental United States, this 
violation would not have occurred. 

Upon consideration of the evidence in the record, I have con- 
cluded that Hawaiian Airlines, Inc., did fail to comply with the Act 
and the regulations thereunder. Complainant has requested that a 
civil penalty of seven hundred fifty dollar ($750.00) be assessed 
against the respondent. 

It is clear that Hawaiian Airlines, Inc., was aware of its obligation to 
have procedures in place which would prevent passengers destined for 
the continental United States from getting baggage aboard its airlines 
without the required inspection. Several letters, informing airlines of 
their responsibilities in this regard, were introduced into evidence at the 
hearing. However, in light of the evidence presented that Hawaiian 
Airlines, Inc., did try to set up such a procedure, but that a passenger 
found some way to get around that screening procedure, an Order as- 
sessing a civil penalty of five hundred dollars ($500.00) will be entered. 

Order 

The respondent is hereby assessed a civil penalty of five hundred 
dollars ($500.00). The respondent shall send a certified check or 
money order for $500.00, payable to the “Treasurer of the United 
States,” to U.S. Department of Agriculture, APHIS Field Servicing Of- 
fice, Accounting Section, Butler Square West, Sth Floor, 100 North 
Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days 
from the effective date of this order. 

Pursuant to the Rules of Practice, this decision will become final 
without further proceedings 35 days after service hereof upon respon- 
dent unless appealed to the Judicial Officer within 30 days after service 
upon respondent , as provided in section 1.145 of the Rules of Practice 
(7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties 

[This decision and order became final March 24, 1987.—Editor.] 


In re: RHIANNON JONES. P.Q. Docket No. 298. Order filed March 
6, 1987. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER OF DISMISSAL 
Complainant has filed a motion to dismiss on the grounds that prose- 
cution is no longer warranted to accomplish the purposes of the Act. 
IT SHOULD BE AND IS HEREBY ORDERED that the complaint is 
dismissed without prejudice. 
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LEE SMOOT 


In re: CAMILLA PORTILLO. P.Q. Docket No. 299. Order filed March 
31, 1987. 


Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER TO DISMISS COMPLAINT WITHOUT PREJUDICE 


Upon motion of the Complainant and for good cause shown, the 
complaint herein is dismissed without prejudice. 


In re: LEE SMOOT. P.Q. Docket No. 56. Order filed March 4, 1987. 
Order issued by Edward H. McGrail, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 
For good cause shown in complainant’s motion, filed March 2, 1987, 
IT IS ORDERED, that the complaint issued in this matter on February 
11, 1985, be, and hereby is, dismissed with prejudice. 





UNITED STATES WAREHOUSE ACT 


In re: GRO-MORE OF MONROE, INC. USWA Docket No. 86-3. 
Decision and order filed January 29, 1987. 

Failure to meet net assets (net worth) requirements—Permanent revo- 
cation of license—Default. 

Jeffrey Kahn, for complainant. 

Respondent, pro se. 


Decision issued by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 
Preliminary Statement 

This is a proceeding under the United States Warehouse Act, as 
amended (the Act) (7 U.S.C. 241 et seq.), instituted by a complaint 
filed by the Acting Administrator, Agricultural Stabilization and Con- 
servation Service (ASCS), United States Department of Agriculture, 
charging that the respondent willfully violated the Act and regulations 
promulgated thereunder (7 CFR 735-743). 

Copies of the complaint and Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR 1.139). 

Findings of Fact 

1. Gro-More of Monroe, Inc. is, and at all times material herein 
was, a North Carolina corporation which operates the Houston Eleva- 
tor, a grain warehouse located at 1201 Zeb Helms Road, Monroe, 
North Carolina 28110. 

2. During the period the respondent is alleged to have violated the 
Act it was licensed under the Act. 

3. The regulations at 7 CFR 736.6 (d) provide that no person may be 
licensed as a warehouseman unless he has allowable net assets to the 
extent of at least $25,000 or 20 cents per bushel for the maximum 
number of bushels of grain storage capacity. Respondent’s net assets 
reflected a negative net worth for the period ending September 30, 
1985, based on the analysis of the financial statement. 

4. On or about January 6, 1986, respondent was requested by mailto | 
furnish the September 30, 1985, financial statement. By letter dated 
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GRO-MORE OF MONROE, INC. 


January 27, 1986, respondent requested an extension of time to submit 
such statement. Request was granted and respondent was given until 
March 3 to submit the statement. Respondent was advised on.or about 
March 28, 1986, by certified mail, that the company failed to meet net 
assets (net worth) requirements. Respondent did not claim this letter. 

5. On or about May 30, 1986, by leased wire, the license was tempo- 
rarily suspended for failure to meet financial requirements and pending 
further investigation of financial condition. The warehouseman was 
also advised that if corrective action was not completed and the licens- 
ing authority notified within 30 days of the date of the wire, action 
would be initiated to revoke the license. The warehouseman has failed 
to comply within the time allowed. 

Conclusions 


1. On September 30, 1986, the respondent was served a complaint 
filed by the Acting Administrator, ASCS, to permanently revoke re- 
spondent’s license which was issued under the Act. 

2. Respondent has failed to answer the complaint. 

3. The regulations at 7 CFR 736.9 provide that a license issued to a 
warehouseman may be revoked, after an opportunity for a hearing, if 
the warehouseman has in any manner violated or failed to comply with 
any provisions of the Act or the regulations thereunder. 


4. Pursuant to 7 U.S.C. 246, the violations alleged in paragraphs 1-5 
of the Findings of Fact are grounds for the revocation of the U.S. 
Warehouse Act license issued to the respondent. 

Order 


1. The license issued under the Act to the respondent is hereby per- 
manently revoked and any other license issued under the Act in which 
the respondent has any authority or financial interest is also revoked 
because of the violations as stated in paragraph 1-5 of the Findings of 
Fact and paragraphs 1-4 of the Conclusions, above. 

2. The provisions of this order shall become effective on the first day 
after this decision becomes final. Copies hereof shall be served upon 
the parties. 

3. Pursuant to the Rules of Practice, this decision becomes final with- 
out further proceedings 35 days, unless appealed within 30 days, after 
service as provided in sections 1.142 and 1.145 of the Rules of Practice 
(7 CFR 1.130 et seq.). 

[This decision and order became final March 11, 1987.—Editor.] 








